
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 

 )  

GT Real Estate Holdings, LLC, ) Case No. 22-10505 (KBO) 

 )  

   Debtor.1 ) Hearing Date: December 14, 2022 at 

 ) 1:00 p.m., Eastern Time 

 )  

 ) Objection Deadline: December 2, 2022 

 ) at 5:00 p.m., Eastern Time 

   
DEBTOR’S MOTION FOR ENTRY OF AN ORDER APPROVING SETTLEMENT 

AGREEMENT BY AND AMONG THE DEBTOR, THE PLAN SPONSOR,  
AND THE CITY OF ROCK HILL, SOUTH CAROLINA  

PURSUANT TO BANKRUPTCY RULE 9019 

The above-captioned debtor and debtor in possession (the “Debtor”) hereby files this 

motion (the “Motion”), by and through its undersigned counsel, for entry of an order, 

substantially in the form annexed hereto as Exhibit A (the “Proposed Order”), granting the 

relief described below.  The Debtor states as follows in support of the Motion: 

PRELIMINARY STATEMENT 

1. Since the first day of this Chapter 11 Case, the Debtor has been committed to 

developing and implementing a restructuring transaction that maximizes value for the Debtor’s 

estate and all of its stakeholders.  In September 2022, the Debtor took a vital step towards 

achieving this goal when the Court approved: (i) the Plan Sponsor Agreement between the 

Debtor and DT Sports Holding, LLC (the “Plan Sponsor”); (ii) the Plan Support Agreement 

between the Debtor, Mascaro/Barton Malow (“MBM”), and the Plan Sponsor; and (iii) the 

solicitation of the Chapter 11 Plan of Reorganization of GT Real Estate Holdings, LLC [D.I. 

                                                 

1  The Debtor and the last four digits of its taxpayer identification number are: GT Real Estate Holdings, LLC 
(9589). The location of the Debtor’s principal office is 800 South Mint Street, Charlotte, NC 28202.   
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474] (the “Plan”).  After solicitation commenced, the Debtor continued building support for the 

Plan by resolving numerous claims asserted by the Debtor’s contractors and obtaining their 

agreement to vote in support of the Plan [D.I. 615, 620-26, 629, 641, 642, 645, 647, 666].  And 

the Debtor has engaged in arm’s-length and good faith settlement discussions with the City of 

Rock Hill, South Carolina (the “City”) and York County, South Carolina (the “County”). 

2. On November 11, 2022, the Debtor filed the modified Chapter 11 Plan of 

Reorganization of GT Real Estate Holdings, LLC (as may be further modified, amended, or 

supplemented from time to time, the “Modified Plan”).  The Modified Plan incorporates certain 

accommodations the Debtor obtained from the Plan Sponsor to facilitate confirmation and an 

expeditious emergence from chapter 11. 

3. On November 11, 2022, the Debtor, the Plan Sponsor, and the City reached 

agreement on the terms of a settlement that would globally resolve all of the pending litigation 

between the Debtor and the City and secure the City’s support for the Modified Plan (the “City 

Settlement”).  On that same date, the Debtor and the City also executed a Settlement Agreement 

to memorialize the terms of the City Settlement, which is annexed to the Proposed Order as 

Exhibit 1 (the “City Settlement Agreement”).2 

4. As described more fully below, the City Settlement Agreement contemplates that 

the City will resolve the significant litigation between the parties and support the Modified Plan 

and the Debtor’s restructuring efforts on the following terms among others: (a) the City will be 

granted an allowed Class 5 Claim in the amount of $20 million (the “Allowed City Claim”); 

                                                 

2  The summaries contained in this Motion are qualified in their entirety by the provisions of the City Settlement 
Agreement. In the event of any inconsistency between the Motion and the City Settlement Agreement, the City 
Settlement Agreement shall control. Capitalized terms used herein but not defined shall the meaning given to 
such terms in the City Settlement Agreement or Modified Plan, as applicable. 
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(b) the City will vote to accept the Modified Plan; (c) the Debtor, the Plan Sponsor and its 

affiliates, and the City will execute complete, mutual releases of all claims relating to this 

Chapter 11 Case, the Project, the Project Site, or arising under the Project Documents (as defined 

below), and dismiss all litigation between the parties on the Effective Date of the Modified Plan 

(and take steps to stay all pending litigation among the parties in the interim); (d) on the 

Effective Date of the Modified Plan, the Reorganized Debtor will transfer the Project Site and 

the Project Materials to the City, subject only to the first-lien note in favor of the Plan Sponsor 

and certain obligations owed to the State of South Carolina; (e) the City and the Plan Sponsor 

have agreed that the City will purchase all of the Plan Sponsor’s rights under the first lien note 

on certain terms and conditions; and (f) the right to receive distributions under the Plan on 

account of certain Class 5 claims held by Panthers Football, LLC, the Plan Sponsor, Tepper 

Sports Holding, Inc., and Appaloosa Management L.P. will be assigned or otherwise transferred 

to the City. 

5. The City Settlement Agreement provides substantial benefits to the estate.  As a 

result of the City Settlement Agreement, the City will vote in favor of the Plan, not object to 

confirmation of the Plan, and withdraw its expansive confirmation discovery, which has already 

imposed significant costs on the Debtor’s estate and required the Debtor to delay the 

Confirmation Hearing.  Further, the City’s agreement to exchange mutual releases with the 

Debtor, the Plan Sponsor and their affiliates was a factor in the agreement between the Debtor 

and the Plan Sponsor to remove the non-consensual third-party releases and channeling 

injunction for Class 5 from the Modified Plan. 

6. Modifying the Plan in this manner and resolving the disputes with the City will 

streamline the Confirmation Hearing and increase the likelihood that the Debtor will confirm its 
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Plan and go effective prior to the end of 2022.  This will facilitate compliance with the 

milestones under the Plan Support Agreements with the Plan Sponsor and MBM.  It will also 

benefit contractors, trade creditors, and all other creditors of the Debtor, who will receive 

distributions far sooner than if the Debtor’s disputes with the City were litigated to finality.  

Finally, the City Settlement Agreement was also a factor in the enhancement of the treatment for 

other creditors in Class 5, including the County.  Under the Modified Plan, Class 5 creditors that 

exchange voluntary releases with the Debtor, the Plan Sponsor, and their affiliates now may 

receive proceeds from any sale of the Project Site once the Plan Sponsor recovers $10 million of 

its DIP Claims (whereas, previously, holders of Class 5 Claims would receive nothing until the 

DIP Claims were paid in full from the sale proceeds). 

7. All of the factors that courts consider when evaluating whether to approve a 

postpetition settlement weigh in favor of approving the City Settlement Agreement: (a) the 

disputes between the Debtor and the City are complex and expensive and will cause significant 

delay if not consensually resolved; (b) it is not assured that, if the Debtor does not settle, the 

Debtor would succeed on its defenses to the City’s claims or on its own affirmative claims 

against the City; (c) the Debtor may encounter difficulty in collecting on its claims against the 

City; and (d) the City Settlement Agreement is in the best interests of the Debtor’s estate because 

it promotes the efficient resolution of this Chapter 11 Case and recoveries for other creditors.  

Accordingly, the City Settlement and City Settlement Agreement are fair and reasonable and 

should be approved. 

RELIEF REQUESTED 

8. The Debtor requests that the Court enter the Proposed Order attached as 

Exhibit A hereto, approving the City Settlement and authorizing the Debtor to enter into the City 
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Settlement Agreement by and among the Debtor, the Plan Sponsor, and the City.  The City 

Settlement Agreement is annexed to the Proposed Order as Exhibit 1 thereto. 

JURISDICTION, VENUE, AND PREDICATES FOR RELIEF 

9. The United States Bankruptcy Court for the District of Delaware (the “Court”) 

has jurisdiction to consider this Motion under 28 U.S.C. §§ 157 and 1334 and the Amended 

Standing Order of Reference from the United States District Court for the District of Delaware, 

dated February 29, 2012 (Sleet, C.J.).  This is a core proceeding under 28 U.S.C. § 157(b).  

Venue of this Chapter 11 Case is proper before the Court under 28 U.S.C. §§ 1408 and 1409. 

10. The predicates for the relief requested by this Motion are sections 105(a) and 363 

of title 11 of the United States Code (the “Bankruptcy Code”), rule 9019 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and rule 9013-1(f) of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Bankruptcy Rules”). 

11. Pursuant to Local Bankruptcy Rule 9013-1(f), the Debtor consents to the entry of 

a final judgment or order with respect to this Motion if it is determined that this Court lacks 

Article III jurisdiction to enter such final order or judgment absent consent of the parties. 

BACKGROUND 

I. The Project, the Project Documents, and the Chapter 11 Case 

12. The Debtor is a limited liability company created to develop a 240-acre site in 

Rock Hill, South Carolina, which would include a new headquarters and practice facility for the 

Carolina Panthers, a National Football League team (the “Project”).  See Declaration of 

Jonathan Hickman, Chief Restructuring Officer of the Debtor, in Support of the Chapter 11 

Petition and First Day Pleadings [D.I. 8] (the “First Day Declaration”) ¶ 6.  To this end, the 
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Debtor acquired property for the Project (the “Project Site”) and entered agreements with the 

City, the County, and various contractors and trade vendors concerning the financing and 

construction of the Project.  Id. ¶¶ 7, 17-23. 

13. On December 30, 2020, Debtor and the City entered into three agreements: (1) the 

Finance and Construction Administration Agreement (the “FCAA”), (2) the Land Development 

Agreement (the “LDA”), and (3) the Dedication Agreement (the “Dedication Agreement” and, 

together with the FCAA and LDA, the “Project Documents”).  Id. ¶¶ 18-20.  The Project 

Documents contemplated that, to fund the Project, the Debtor would contribute up to $500 

million in private investments and the City would use its reasonable best efforts issue up to $225 

million in public bonds and, in any event, no less than $135 million in public bonds.  Id. ¶ 18.  

Further, the City would pay $20 million to the Debtor (the “City Payment”) to pre-pay the costs 

of constructing certain public infrastructure (the “Bond Funded Infrastructure”) that was to be 

reimbursed from the proceeds of public bonds contemplated to be issued by the City.  FCAA § 

3.4. 

14. On March 7, 2020, the Debtor suspended construction on the Project.  Id. ¶ 32.  

On March 18, 2022, the Debtor issued to the City a notice of default and asserted that the City 

breached the FCAA by failing to use reasonable best efforts to issue the public bonds.  Id. ¶ 33.  

After the 30-day cure period under the FCAA expired without a cure of the City’s asserted 

breach, on April 19, 2022, the Debtor provided the City with notices terminating the LDA and 

the FCAA.  Id. 

15. The City disputed the Debtor’s position that the City breached the Project 

Documents.  On April 29, 2022, counsel for the City issued a letter to the Debtor alleging that 

the Debtor had breached the Project Documents, including by (a)  failing to cooperate with the 

Case 22-10505-KBO    Doc 686    Filed 11/11/22    Page 6 of 25



 

7 

City in providing information and other assistance that the City believes would have enabled the 

City to issue the required amount of public bonds, and (b) suspending work on the Project were, 

in each case, defaults under the FCAA.  Id. ¶ 34. 

16. Ultimately, on June 1, 2022, the Debtor filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code with the Court.  The Debtor continues to operate its business 

and manage its properties as debtor in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  No trustee or examiner has been appointed in this Chapter 11 Case.  To date, 

no official committees have been appointed or designated. 

II. The City Adversary, City Claim, and City Claim Objection 

17. On September 7, 2022, the City initiated an adversary proceeding against the 

Debtor by filing a complaint asserting four counts: (a) breach of contract of the Project 

Documents; (b) breach of contract accompanied by fraud; (c) constructive trust over the Bond 

Funded Infrastructure; and (d) resulting trust over the Bond Funded Infrastructure.  See City of 

Rock Hill v. GT Real Estate Holdings, LLC, No. 22-50412 (KBO) (Bankr. D. Del.) [D.I. 1] (the 

“City Adversary” initiated by the “City Complaint”) ¶¶ 92-115.  The City Complaint seeks $20 

million (reflecting the amount of the City Payment) plus additional unliquidated amounts, 

including “compensatory, punitive, and other damages”; interest; “indemnification, contribution, 

or similar remedies”; and attorneys’ fees.  Id. Wherefore cl., ¶¶ A-H.  In addition, the City 

demanded a jury trial.  Id. ¶ 116. 

18. On September 17, 2022, the City also filed a proof of claim [Claim No. 75] (the 

“City Claim”).  The City Claim attaches, incorporates, and seeks the same relief demanded in the 

City Complaint.  See City Claim ¶¶ 3-6. 

19. On September 18, 2022, the Debtor objected to the City Claim [D.I. 403] (the 
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“City Claim Objection”).  The Debtor argued that the City has no right to payment against the 

Debtor giving rise to a claim under the Bankruptcy Code.  See City Claim Objection ¶ 17. 

III. The City Confirmation Discovery and Confirmation Litigation 

20. Beginning on September 23, 2022, the City served on the Debtor more than 180 

requests for production, more than 130 requests for admission, and 25 interrogatories related to 

confirmation of the Plan.  In addition, the City served hundreds of additional confirmation RFPs 

on the Debtor’s affiliates, bringing its confirmation RFPs to close to 1,000 in total (collectively, 

the “City Confirmation Discovery” and, together with the City Adversary, City Claim, and City 

Claim Objection, the “City Litigation”).  The Debtor has had to dedicate hundreds of attorney 

(and other professional) hours to review, respond to, and prepare to produce non-privileged 

documents responsive to the City Confirmation Discovery.  The Debtor has also had to delay its 

confirmation schedule because, in light of the crush of the City Confirmation Discovery, it was 

impossible for the Debtor to comply with the expedited discovery deadlines in its original 

confirmation schedule. 

21. Because the Debtor filed the City Claim Objection prior to solicitation of the Plan, 

the City Claim was not entitled to vote on the Plan.  See Disclosure Statement Order ¶ 16.  On 

October 6, 2022, the City filed its Motion for Temporary Allowance of Claim Solely for Voting 

Purposes Pursuant to Bankruptcy Rule 3018 [D.I. 482] (the “City 3018 Motion”).  The Debtor 

and the City agreed that the City 3018 Motion would be heard at the Confirmation Hearing.  See 

Notice of Rescheduled Hearing on City 3018 Motion [D.I. 579].  The Debtor and the City further 

agreed that the City would receive a provisional ballot that would only be counted if the Court 

granted the City 3018 Motion or the Debtor and the City reached agreement on allowing the City 

Claim for voting purposes prior to the Confirmation Hearing.  The City served additional 
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discovery requests in connection with the City 3018 Motion over and above the substantial 

demands the City had made in connection with the City Confirmation Discovery. 

22. Ultimately, the City’s litigation and discovery posture suggested that, absent a 

consensual settlement, the City would vote to reject the Plan, object to confirmation, and 

vigorously contest the Debtor’s case for confirmation at the Confirmation Hearing. 

IV. The City Settlement 

23. The Debtor re-doubled its efforts to reach a global resolution of the disputes 

among the Debtor, its affiliates, and the City after the Debtor began soliciting the Plan and 

received the City Confirmation Discovery.  The Debtor and its advisors conducted these 

settlement negotiations at arm’s length and in good faith with the City.  The parties exchanged 

multiple drafts of settlement term sheets and the final settlement documentation, and both the 

Debtor, the Plan Sponsor, and the City made numerous material concessions to reach a final 

settlement.  Ultimately, on November 11, 2022, the Debtor, the Plan  Sponsor, and the City 

agreed to the terms of the City Settlement and subsequently executed the City Settlement 

Agreement (subject to approval by this Court). 
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24. The City Settlement is based, in part, on the following terms that have been 

incorporated into the Modified Plan: 

Plan Term Plan Modification Plan Reference 

Vesting of Assets in 
the Reorganized 
Debtor 

On the Effective Date, the Project Site will revest in 
the Reorganized Debtor, free and clear of all liens, 
claims, and encumbrances other than the Plan Sponsor 
First Lien Secured Note and the South Carolina 
Property-Related Claims, and the Reorganized Debtor 
will, inter alia, (i) hold the Project Site, (ii) transfer 
the Project Site to a third party, subject to the Plan 
Sponsor First Lien Secured Note and the South 
Carolina Property-Related Claims, and/or (iii) 
consummate a Third Party Project Site Sale as set 
forth herein. On the Effective Date, the Project 
Materials will revest in the Reorganized Debtor, free 
and clear of all liens, claims, and encumbrances other 
than the Plan Sponsor First Lien Secured Note. 

Art. IV.B 

Art. IV.K 

Plan Sponsor 
Transaction 

In exchange for the consideration provided by the 
Plan Sponsor in the Plan Sponsor Agreement, the 
granting by the Plan Sponsor of the Plan Sponsor 
Participation Interest Contribution to the Class 5 
Trust, and as otherwise described in the Modified 
Plan, the Plan Sponsor will receive, inter alia, (x) the 
releases provided for in Article VIII.C and Article 
VIII.D, (y) the releases provided for in Article VIII.E 
in the Modified Plan (to the extent the Holders of 
Class 5 Claims agree to participate in the Class 5 
Mutual Release), and (z) any recovery from the Plan 
Sponsor First Lien Secured Note that is in excess of 
the Allowed DIP Claim. 

Art. IV.A 

Definition of Plan 
Sponsor Participation 
Interest Contribution 

“Plan Sponsor Participation Interest Contribution” 
means a participation interest in the Plan Sponsor First 
Lien Secured Note granted by the Plan Sponsor to the 
Class 5 Trust that will entitle the Class 5 Trust to (x) 
100% of the first $10 million of payments made to 
satisfy Plan Sponsor Note Tranche C, (y) 50% of all 
subsequent payments made to satisfy Plan Sponsor 
Note Tranche C until the Plan Sponsor has received 
payments in an amount equal to the Allowed DIP 
Claims as of the Effective Date on account of the 
aggregate payments made to satisfy Plan Sponsor 
Note Tranche A and Plan Sponsor Note Tranche C, 
and (z) 75% of the payments on account of the Plan 
Sponsor Note Tranche C thereafter. 

Art. I.A 
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Plan Term Plan Modification Plan Reference 

Definition of Plan 
Sponsor First Lien 
Secured Note 

 

Purchase of the Plan 
Sponsor First Lien 
Secured Note by the 
City 

“Plan Sponsor First Lien Secured Note” means a 
new first lien non-recourse note in the amount of 
$60.5 million plus the amount of the Plan Sponsor 
Senior Obligations that shall accrue interest at the rate 
of 8% per annum, payable in kind and compounded 
annually, and shall be secured by a mortgage on the 
Project Site (and the Project Materials solely with 
respect to Plan Sponsor Note Tranche B), which will 
be issued in favor of the Plan Sponsor upon the 
Effective Date, which note shall be structured in a tax 
efficient manner and comprised of three tranches: (a) 
Plan Sponsor Note Tranche A (i.e., a tranche of the 
Plan Sponsor First Lien Secured Note with a principal 
amount of $10 million, which shall have a maturity 
date on the second anniversary of the Effective Date 
and be entitled to first priority payment from the 
proceeds of any Third Party Project Site Sale until 
paid in full), (b) Plan Sponsor Note Tranche B (i.e., a 
tranche of the Plan Sponsor First Lien Secured Note 
with a principal amount equal to the sum of the 
Restoration Expenses and shall (1) in addition to the 
non-recourse lien on the Project Site pursuant to the 
Plan Sponsor First Lien Secured Note, be secured by a 
first priority non-recourse lien on the Project Materials 
and an obligation entitling the Plan Sponsor to cause 
the Project Materials to be sold, without having to first 
take any action to foreclose on the Project Materials, 
to reimburse the Plan Sponsor for such Restoration 
Expenses, (2) have a maturity date on the third 
anniversary of the Effective Date, (3) require that all 
Restoration Recoveries be used to pay down the 
amount of the Plan Sponsor Note Tranche B on a first 
priority basis or otherwise be segregated and retained 
as collateral until the Restoration is complete, and (4) 
be entitled to second priority payment from the 
proceeds of any Third Party Project Site Sale only 
after payment in full of Plan Sponsor Note Tranche 
A), and (c) Plan Sponsor Note Tranche C (i.e., a 
tranche of the Plan Sponsor First Lien Secured Note 
with a principal amount equal to the sum of (a) $50.5 
million plus (b) the Allowed DIP Claims as of the 
Effective Date, which shall have a maturity date on 
the fifth anniversary of the Effective Date and be 
entitled to a third priority payment from the proceeds 
of any Third Party Project Site Sale only after 
payment in full of Plan Sponsor Note Tranche A and 
Plan Sponsor Note Tranche B). 

Art. I.A 
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Plan Term Plan Modification Plan Reference 

Definition of 
Releasing Party 

Settlement, Release, 
and Injunction 
Provisions 

The Plan no longer requires the holders of Class 5 
Claims to provide a non-consensual release and the 
Class 5 channeling injunction has been deleted from 
the Plan. 

Art. I.A 

Art. VIII 

Treatment of Class 5 
Claims – All Holders 

Holders of Class 5 Claims will receive Class 5 Trust 
Interests that entitle such Holder to receive 
distributions from the Class 5 Trust Causes of Action 
that have not been released or settled as of the 
Effective Date in accordance with the following 
priority: first, pro rata to such Holders of Allowed 
Claims in Class 5 to the extent such Allowed Claims 
have not been subordinated by order of the 
Bankruptcy Court, second, pro rata to such Holders of 
Allowed Claims in Class 5 to the extent such Allowed 
Claims have been subordinated by order of the 
Bankruptcy Court. 

Art. III.B 

Treatment of Class 5 
Claims – Holders that 
Participate in the 
Class 5 Mutual 
Release 

If a holder of a Class 5 Claim agrees to participate in 
the Class 5 Mutual Release in Article VIII.E of the 
Plan, then it will receive the Class 5 Trust Interests 
that entitle such holder to distributions from the Class 
5 Trust on account of the Plan Sponsor Participation 
Interest Contribution (as defined below) on a pro rata 
basis with other Holders of Allowed Claims in Class 5 
that have agreed to participate in the Class 5 Mutual 
Release. 

Art. III.B 

Treatment of Class 5 
Claims – Plan 
Sponsor Participation 
Interest Contribution 

The “Plan Sponsor Participation Interest 
Contribution” is comprised of the participation 
interest in the Plan Sponsor First Lien Secured Note 
granted by the Plan Sponsor to the Class 5 Trust that 
will entitle the Class 5 Trust to (i) 100% of the first 
$10 million of payments made to satisfy Plan Sponsor 
Note Tranche C, (ii) 50% of all subsequent payments 
made to satisfy Plan Sponsor Note Tranche C until the 
Plan Sponsor has received payments in an amount 
equal to the Allowed DIP Claims as of the Effective 
Date on account of the aggregate payments made to 
satisfy Plan Sponsor Note Tranche A and Plan 
Sponsor Note Tranche C, and (iii) 75% of the 
payments on account of the Plan Sponsor Note 
Tranche C thereafter. 

Art. III.B 

Conditions Precedent 
to Effectiveness 

The Effective Date of the Plan is conditioned on entry 
of an order approving the City Settlement and the City 
Settlement Agreement being in full force and effect. 

Art. IX.A.3 
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25. To implement the City Settlement, the Debtor, the Plan Sponsor, and the City also 

executed the City Settlement Agreement.  The material terms of the City Settlement Agreement 

are as follows: 

Agreement Term Description of Settlement Term Agreement 
Reference 

Allowed City Claim The City will have an Allowed Class 5 Claim in the 
amount of $20 million. 

Section 2 

Project Site and 
Project Materials 

On the Effective Date of the Modified Plan, the 
Reorganized Debtor shall deliver all of its rights and 
title to (a) the Project Site, which shall include parcel 
numbers 6300401020, 6640000021, 6660000015, 
6300401031, 664000009, and parcels 6640102003, 
6640000022, and 6640000011 to the extent they are 
determined to be part of the Project Site; (b) the scrap 
and other materials on the Project Site (the “Project 
Materials”); (c) the Reorganized Debtor’s interest in 
and to that certain Memorandum of Use and Transfer 
Restrictions, recorded in Book 18173, at Page 260, in 
the Office of the Clerk of Court for the County of 
York in the State of South Carolina; and (d) all 
easements, permits, appurtenances, fixtures, 
improvements, mitigation credits, entitlements, 
fixtures, hereditaments, rights of first refusal, 
covenants, conditions, and restrictions, and any other 
property rights which in any manner benefit the 
Project Site to the City, its successors and assigns, free 
and clear of all liens, claims, encumbrances, and 
interests, other than the Plan Sponsor First Lien 
Secured Note and South Carolina Property-Related 
Claims. Title shall be conveyed to the City, its 
successors and assigns, by title insurable deed. The 
Parties shall work in good faith to ensure that the 
entire Project Site and all rights, interests in and to the 
Project Site and pertaining to or arising from any 
neighboring site, and encumbrances are assigned or 
otherwise transferred to the City, and that title to the 
Project Site is transferred to the City free and clear of 
all claims, liens, and encumbrances (other than the 
Plan Sponsor First Lien Secured Note and South 
Carolina Property-Related Claims). 

Section 3 

City Payment Within forty-five (45) days (the “Conveyance Date”) 
of the Bankruptcy Court’s entry of an order 
confirming the Plan (the “Confirmation Order” and 
the “Payment Due Date”), the City shall purchase all 

Section 4(a)-(d) 

Case 22-10505-KBO    Doc 686    Filed 11/11/22    Page 13 of 25



 

14 

Agreement Term Description of Settlement Term Agreement 
Reference 

of the Plan Sponsor’s rights under the Plan Sponsor 
First Lien Secured Note (other than the Plan 
Sponsor’s right to receive twenty-five percent (25%) 
of the proceeds in respect of Plan Sponsor Note 
Tranche C, to the extent that any such proceeds exist 
following the sale of the Project Site (hereinafter 
referred to as the “Retained Plan Note Recovery”)), 
by remitting cash to the Plan Sponsor in the amount 
equal to the DIP Amount on the Effective Date of the 
Modified Plan (which unpaid DIP Amount shall not 
exceed $23 million in the aggregate as of the Effective 
Date of the Modified Plan) (the “City Payment”).  The 
Parties shall work in good faith between the Execution 
Date and the Conveyance Date to determine the 
appropriate and tax efficient structure of the Plan 
Sponsor First Lien Secured Note. 

City Default Payment In the event that the City fails to remit the City 
Payment to the Plan Sponsor on or before the Payment 
Due Date, the City shall assign to the Plan Sponsor its 
rights to receive distributions from the Class 5 Trust, 
including on account of the Panthers Claim (as 
defined below), until the Plan Sponsor receives 
distributions in the amount of the City Payment, plus 
any amounts owed in respect of Plan Sponsor Note 
Tranche B, plus $5,000,000, plus interest thereon (the 
“City Default Payment”). 

Section 4(e) 

Assignment and 
Waiver of 
Distributions on 
Account of Affiliate 
Claims 

Upon the Execution Date of the City Settlement 
Agreement, the Plan Sponsor, as the ultimate parent 
entity of Panthers Football, LLC (“Panthers 
Football”), shall ensure that Panthers Football does 
not assign or otherwise transfer its Allowed Class 5 
Claim scheduled in the amount of $163,510,830 (the 
“Panthers Claim”) to any other Entity. On the 
Effective Date of the Modified Plan, the Plan Sponsor, 
as the ultimate parent entity of Panthers Football, shall 
cause Panthers Football to assign or otherwise transfer 
all of their respective rights to receive distributions 
from the Class 5 Trust on account of the Panthers 
Claim to the City. On the Effective Date of the 
Modified Plan, the Plan Sponsor, Tepper Sports 
Holding, Inc., and Appaloosa Management L.P. shall 
assign or otherwise transfer all of their respective 
rights to receive distributions from the Class 5 Trust 
on account of their Class 5 Claims, which consist of 
Claim Nos. 39, 41, and 46, as may be amended), to 
the City. For the avoidance of doubt, the City shall not 

Section 5 
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Agreement Term Description of Settlement Term Agreement 
Reference 

be deemed or construed as a successor in interest to 
Panthers Football, the Plan Sponsor, Tepper Sports 
Holding, Inc., or Appaloosa Management L.P. by 
virtue of the foregoing assignments to the City. 

Foreclosure Rights If the City fails to timely make the City Payment and 
(a) the Plan Sponsor has not received payments in full 
of all amounts owed (including accrued interest) under 
Plan Sponsor Note Tranche A prior to its maturity 
date or (b) the Plan Sponsor has not received 
payments in full of all amounts owed (including 
accrued interest) on Plan Sponsor Note Tranche B 
prior to its maturity date, then the Plan Sponsor shall 
have the right to foreclose upon its lien on the Project 
Site. 

If the City fails to timely make the City Payment and 
if a sale of the Project Site has not been consummated 
prior to the 5th anniversary of the Effective Date of 
the Modified Plan (the “Tranche C Plan Note 
Maturity Date”), the Plan Sponsor shall have the right 
to foreclose upon its lien on the Project Site; provided, 
however, that the City may prevent such a foreclosure 
if it pays to the Plan Sponsor the DIP Amount (after 
crediting any amounts paid in respect of Tranche A), 
plus $5,000,000, plus accrued interest (the 
“Foreclosure Avoidance Amount”); provided, 
however, that upon the City’s remittance of such 
amount to the Plan Sponsor, the City shall have the 
right to extend the Tranche C Plan Note Maturity 
Date. 

Section 6 

Retention of Colliers On the Effective Date of the Modified Plan, the 
Reorganized Debtor shall assign its agreements with 
Clarus Properties, Inc. d/b/a Colliers International 
(“Colliers”), to the City with such modifications 
which may be mutually agreed by the Debtor, the Plan 
Sponsor, the City, and Colliers, (the “Colliers 
Agreement”) for purposes of having Colliers continue 
its work in connection with marketing and sale of the 
Project Site.  The Plan Sponsor shall be entitled to 
communicate with Colliers and receive real-time 
information regarding the marketing and sale process 
until such time as the City remits the City Payment or 
the Plan Sponsor has received the City Default 
Payment, as applicable. 

Section 7 

Zoning and 
Discretion 

Because the has a significant interest in the ultimate 
use of the Project Site, the outcome of the Sale 

Section 8 
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Agreement Term Description of Settlement Term Agreement 
Reference 

Process, and Project Site Sale and the impact of same 
on the citizens, businesses, and landscape of the City, 
the City shall have absolute and unfettered discretion 
over any issue related to the zoning and permitted uses 
of the Project Site. 

Retroactive 
Termination of 
Project Documents 

Upon the occurrence of the Effective Date of the 
Modified Plan, the Dedication Agreement, FCAA, 
FILOT Agreement and LDA shall be deemed to have 
been terminated as of the Petition Date and the 
Debtor, its Affiliates, and the City shall be deemed to 
have waived and released all of their respective rights, 
remedies, and claims arising under or related thereto. 
Further, upon the occurrence of the Effective Date and 
the payment of the City Payment or the City Default 
Payment, the Debtor, on behalf of itself and its 
Affiliates and Related Parties, shall waive, relinquish, 
and otherwise be estopped from enforcing any rights 
under the Interlocal Agreement against or in 
contravention to the City, including, without 
limitation, any consent rights, enforcement rights, and 
rights to payment such that the consent of the City 
shall be deemed the consent of the Debtor for all 
purposes under the Interlocal Agreement; provided 
that, for the avoidance of doubt, the Debtor shall 
retain all of its rights under the Interlocal Agreement 
against the County. 

Section 9 

Mutual Release and 
Dismissal of 
Litigation 

The Debtor, Plan Sponsor, the City, and all of the 
Debtor Affiliates, on behalf of (and for the benefit of) 
themselves and all of their respective insiders, 
affiliates, and representatives, shall exchange mutual 
releases and on the Effective Date of the Plan all 
pending litigation between the parties will be 
dismissed with prejudice. 

Sections 10-11 

Plan Support The City will vote in favor of the Plan and not take 
any action to oppose or object to confirmation of the 
Plan. 

Section 17 

BASIS FOR RELIEF 

I. Legal Standard for Settlement Approval Under Bankruptcy Rule 9019 

26. Bankruptcy Rule 9019(a) provides that “[o]n motion by the trustee and after 

notice and a hearing, the court may approve a compromise or settlement.”  Fed. R. Bankr. 
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P. 9019(a).  Compromises are favored in bankruptcy because they minimize the costs of 

litigation and further the parties’ interests in expediting administration of a bankruptcy estate.  

Myers v. Martin (In re Martin), 91 F.3d 389, 393 (3d Cir. 1996); 10 Collier on Bankruptcy, 

¶ 9019.01 (Alan N. Resnick & Henry J. Sommer eds., 16th ed., 2013).  In deciding whether to 

approve a compromise under Bankruptcy Rule 9019, a court must determine if the settlement is 

“fair, reasonable, and in the best interest of the estate.”  In re TSIC, Inc., 393 B.R. 71, 78 (Bankr. 

D. Del. 2008); In re Key3Media Grop., Inc., 336 B.R. 87, 92 (Bankr. D. Del. 2005) (citing In re 

Louise’s, Inc., 211 B.R. 798, 801 (D. Del. 1997)). 

27. To satisfy this standard, a debtor must show that a compromise or settlement is 

“fair and equitable” to the estate.  Protective Comm. for Indep. Stockholders of TMT Trailer 

Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968); In re Nutraquest, Inc., 434 F.3d 639, 645 (3d 

Cir. 2006) (discussing application of the fair and equitable standard); Martin, 91 F.3d at 393 

(same); In re Marvel Entm’t Grop., Inc., 222 B.R. 243 (D. Del. 1998) (proposed settlement held 

to be fair and equitable and in the best interests of the estate). 

28. Courts consider the following four factors when evaluating a proposed settlement: 

(a) the complexity of the issues involved, and the expense, inconvenience, and delay that would 

therefore attend such litigation; (b) the probability of success in litigation concerning the subject 

matter of the settlement; (c) the projected difficulty in collecting after obtaining a judgment in 

such litigation; and (d) the paramount interest of holders of claims against and interests in the 

debtor, to which proper deference should be afforded.  Martin, 91 F.3d at 393 (following TMT 

and clarifying four-factor test); see also Nutraquest, 434 F.3d at 644-45; In re RNI Wind Down 

Corp., 348 B.R. 286, 297-99 (Bankr. D. Del. 2006) (applying Martin factors and approving 

settlement); In re Kaiser Aluminum Corp., 339 B.R. 91, 96-97 (D. Del. 2006) (same). 
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29. In applying the Martin four-factor test, courts will consider whether a settlement 

“falls within the reasonable range of litigation possibilities somewhere above the lowest point in 

the range of reasonableness.” In re Nortel Networks, Inc., 522 B.R. 491, 510 (Bankr. D. Del. 

2014).  So long as a settlement is reasonable, it may be approved.  Courts “need not be 

convinced that the settlement is the best possible compromise.” Id. 

II. The City Settlement Is Fair and Equitable and Should Be Approved 

A. The City Litigation Is Complex and Expensive and Will Cause Significant 
Delay If Not Settled 

30. The City Settlement should be approved because it resolves the complex and 

sprawling City Litigation.  The City Litigation has at least four separate fronts: (1) the claims 

asserted by the City against the Debtor in the City Adversary, (2) the same claims lodged under 

the City Claim, which is subject to a pending objection by the Debtor and the claims allowance 

procedures under the Bankruptcy Code, (3) the Debtor’s affirmative claims against the City that 

it had intended to assert prior to the City Settlement, and (4) confirmation litigation. 

31. The City has asserted a variety of claims against the Debtor in the City Adversary 

and the City Claim, arising principally from the Debtor’s alleged failure to comply with its 

covenants under the Project Documents.  The City’s theories of breach are heavily fact 

dependent, requiring that the City prove the Debtor failed to meet obligations to cooperate with 

the City to ensure that the public bonds would be timely issued, and to deliver certificates and 

other documents in relation to the proposed tax-exempt nature of the contemplated public bonds.  

Further, at least one of the City’s theories would require proving intentional misstatements upon 

which the City reasonably relied to its detriment—another fact-intensive inquiry. 

32. Absent the City Settlement, the Debtor would have been required to file 

responsive pleadings to the City Complaint imminently.  The Debtor is prepared to defend itself 
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against the City Complaint, but mounting this defense would require the Debtor to continue 

investing substantial resources, and there is no guarantee that the Debtor will successfully defeat 

the City’s claims. 

33. In addition, the Debtor’s affirmative claims against the City are heavily fact 

dependent.  At bottom, the Debtor’s affirmative claims against the City and the City’s defenses 

to those claims all rest on the performance of the parties under the Project Documents, including, 

among other things, the market conditions surrounding the issuance of the public bonds.  Such 

litigation would require substantial discovery and expert testimony and would also surely have 

involved extensive motion practice and likely a trial on the merits. 

34. And discovery has already been voluminous and expensive.  In connection with 

plan confirmation, the City has served over 180 confirmation RFPs on the Debtor (and close to 

1,000 RFPs on the Debtor and its affiliates).  Further, the City issued 25 interrogatories in 

connection with confirmation and more than 130 requests for admission.  The cost to date of 

responding to these discovery requests has been in the millions of dollars.  The City Settlement 

avoids those costs for the benefit of the Debtor and all of its other creditors. 

35. Absent the City Settlement, such discovery would continue (and likely multiply in 

the context of pending or new adversary proceedings).  Further, the City had been expected to 

raise numerous legal and factual objections to confirmation.  The City’s voluminous discovery 

and its anticipated objections to confirmation would have had significant consequences: the 

confirmation schedule may have needed to be further delayed, the Confirmation Hearing itself 

would likely have spanned multiple days to allow for the development of a deep and complex 

evidentiary record (at significant cost to the Debtor), the complexity of the issues could result in 

delays in the entry of an order confirming the Modified Plan, the risks of an adverse ruling on 
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confirmation would have increased, and the Debtor may not have been able to confirm its plan 

this year as required under its existing Plan Support Agreements with the Plan Sponsor and 

MBM (and might never have been able to confirm a plan at all in light of the Debtor’s 

deteriorating liquidity position). 

36. As such, if not settled promptly, the pending litigation with the City would be 

near certain to cause significant delay to confirmation and to the Debtor’s timely consummation 

of a chapter 11 plan.  Further, litigation expense would only continue to mount.  In light of the 

City Litigation’s complexity and cost, and the potential delay it has caused and would continue 

to cause in this Chapter 11 Case, the City Settlement should be approved. 

B. The Debtor’s Success in the City Litigation Is Not Assured 

37. While the Debtor believes that it has meritorious defenses to the City Claim and 

the City’s objections to confirmation, and has its own affirmative claims against the City, the 

Debtor’s success on those defenses and claims is not assured.  The defenses and claims are 

subject to complex issues of fact and law that will be disputed by the City.  If the court rejects 

the Debtor’s position on these issues, the City Claim could be allowed in an amount exceeding 

the $20 million proposed under the City Settlement. 

38. For instance, the Debtor has argued that the Project Documents unambiguously 

provide that the Debtor did not have an obligation to complete the Project Site or return the City 

Payment to the City.  The City disputes that reading of the Project Documents.  Relatedly, the 

Court could credit the City’s argument that the Debtor, rather than the City, is responsible for the 

failure to issue the public bonds.  Further, the Court could conclude that the Debtor had a duty to 

transfer title of the Bond Funded Infrastructure to the City, which would present new 

entanglements in respect of the Debtor’s efforts to sell the Project Site in order to maximize 
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creditor recoveries.  As a result of any of these rulings, the Court could conclude that the City is 

entitled to recover damages or property from the Debtor in an amount exceeding its $20 million 

allowed claim under the City Settlement. 

39. The City Settlement appropriately accounts for this potential litigation risk.  It 

recognizes that the Debtor may not ultimately prevail in the City Litigation and that outcome 

could significantly impair recoveries for other creditors and the Debtor’s ability to exit this 

Chapter 11 Case.  The City Settlement is therefore reasonable and should be approved. 

C. The Debtor May Not Be Able to Collect From the City 

40. Even if it was assured that the Debtor would prevail in the City Litigation, it is not 

apparent that the Debtor would be able to collect on any judgment against the City in a timely 

fashion or in full.  The City would surely appeal any judgment against it.  That appeal would 

delay enforcement of a judgment against the City likely for years and could result in the reversal 

of any such judgment.  In either case, the appellate process would delay the Debtor’s collection 

efforts and increase the Debtor’s litigation costs. 

41. In addition, there is a possibility that the City would not have sufficient funding 

readily available in the City’s budget at any particular point in time, and therefore, if the Debtor 

were successful, it is impossible to know when and to what extent the Debtor would be able to 

collect on the entirety of the Debtor’s potential judgment.  As a municipality, the City may not 

be subject to normal collection and garnishment procedures that apply to non-governmental 

judgment debtors, requiring the Debtor to spend significant time and resources prosecuting the 

City Litigation only to find, in the end, that the City is partially or fully judgment proof. 

42. Taking into account the risk of delayed or non-collection from the City is another 

reason in support of the Debtor’s settlement of the City Litigation now on the terms proposed 
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herein. 

D. The City Settlement Is In the Best Interests of the Estate 

43. Finally, the Court should approve the City Settlement because it respects the 

paramount interests of the Debtor’s creditors and is in the best interests of the estate.  On 

balance, the benefits of the City Settlement to the estate greatly outweigh its costs.  The City 

Settlement will finally and completely resolve the complex and costly City Litigation, which is 

currently straining the Debtor’s limited liquidity.  The City Settlement also will limit the issues 

in dispute at the Confirmation Hearing by obtaining the City’s support for the Modified Plan and 

was a key factor in the Plan Sponsor’s willingness to remove the non-consensual third-party 

releases and channeling injunction with respect to Class 5 creditors.  And by resolving the 

disputes with the City, the City Settlement increases the likelihood that the Plan will be 

confirmed on a consensual basis and go effective before the end of 2022, which will allow the 

Debtor to make distributions to contractors and general unsecured creditors in the near term and 

in compliance with the milestones in the Plan Sponsor and MBM Plan Support Agreements.  In 

short, the City Settlement paves the way for a timely and efficient exit from this Chapter 11 Case 

for the benefit of the Debtor and all of its stakeholders. 

44. At the same time, the costs of the City Settlement are appropriate.  The City will 

obtain an allowed claim in the amount of $20 million.  The Allowed City Claim will be treated 

equally with all other claims in Class 5 and will receive distributions solely from the Class 5 

Trust Assets.  All other consideration provided to the City under the City Settlement comes from 

the Plan Sponsor.  Importantly, absent the City Settlement and the Modified Plan, no proceeds 

from the sale of the Project Site would have been available to Class 5 creditors until after the 

Plan Sponsor recovered the full amount of its DIP Claim and the costs it incurred with respect to 
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the claims reconciliation process and the Project Site’s restoration.  As a result of the City 

Settlement and the Modified Plan, Class 5 creditors will receive 100% of the first $10 million of 

payment to satisfy Plan Sponsor Note Tranche C and have further rights thereafter. 

45. Finally, the Debtor agreed to exchange mutual releases with the City for all claims 

arising under or related to the Chapter 11 Case, the Project, the Project Site, or the Project 

Documents.  Agreeing to this mutual release was necessary and appropriate to ensure finality 

with respect to the City Litigation, and to obtain the other benefits of the City Settlement 

described above. 

46. Accordingly, all of the Martin factors weigh in favor of approving the City 

Settlement: (a) the City Litigation is costly, complex, and uncertain, and will cause substantial 

delay in this Chapter 11 Case if not resolved consensually; (b) the Debtor’s defenses and claims 

in the City Litigation are not assured of success; (c) the Debtor may face difficulty in collecting 

any judgment from the City; and (d) the City Settlement is in the best interests of the estate.  The 

Court should approve the City Settlement and authorize the Debtor’s entry into the City 

Settlement Agreement. 

NOTICE 

47. The Debtor will provide notice of this Motion to the following parties: (a) the 

U.S. Trustee; (b) the Holders of the 20 largest Unsecured Claims against the Debtor; (c) the Plan 

Sponsor; (d) MBM; (e) the United States Attorney for the District of Delaware; (f) the state 

attorney general for South Carolina; (g) the Internal Revenue Service; (h) the United States 

Securities and Exchange Commission; (i) the City; (j) the County; (k) the South Carolina 

Department of Revenue; (l) the Debtor’s Insurers; (m) all applicable banks and other financial 

institutions; and (n) any such other party entitled to receive notice pursuant to Bankruptcy Rule 
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2002, including all other known Holders of Claims or Interests.  The Debtor submits that, in 

view of the nature of the relief requested, such notice is sufficient and no other or further notice 

need be provided. 

CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court enter the Proposed Order, 

substantially in the form annexed hereto as Exhibit A, and grant such other and any further relief 

as the Court may deem just and proper. 

[Remainder of page intentionally left blank.] 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 

 )  

GT Real Estate Holdings, LLC, ) Case No. 22-10505 (KBO) 

 )  

   Debtor.1 ) Related to: D.I. [●] 

 )  

 )  

 )  

 )  

   
ORDER GRANTING THE DEBTOR’S MOTION FOR ENTRY OF AN ORDER 
APPROVING SETTLEMENT AGREEMENT BY AND AMONG THE DEBTOR,  
THE PLAN SPONSOR, AND THE CITY OF ROCK HILL, SOUTH CAROLINA  

PURSUANT TO BANKRUPTCY RULE 9019 

Upon consideration of the motion (the “Motion”) of the Debtor for entry of an order (this 

“Order”), pursuant to sections 105(a) and 363 of the Bankruptcy Code, Bankruptcy Rule 9019, 

and Local Bankruptcy Rules 9013-1; and this Court having jurisdiction to consider the Motion in 

accordance with 28 U.S.C. § 1334 and the Amended Standing Order of Reference from the 

United States District Court for the District of Delaware, dated February 29, 2012; and the Court 

having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and the Debtor 

having consented to entry of a final order by this Court under Article III of the United States 

Constitution; and the Court having found that venue of this proceeding and the Motion in this 

District is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and appropriate notice of and 

opportunity for a hearing on the Motion having been given and no other or further notice being 

necessary; and upon the record herein; and after due deliberation thereon; and the Court having 

                                                 

1  The Debtor and the last four digits of its taxpayer identification number are: GT Real Estate Holdings, LLC 
(9589).  The location of the Debtor’s principal office is 800 South Mint Street, Charlotte, NC 28202.   
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determined that the legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein; and after due deliberation and sufficient cause appearing therefor, 

It is HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. The Debtor is authorized to enter into the Settlement Agreement between the 

Debtor, DT Sports Holding, LLC (the “Plan Sponsor”), and the City of Rock Hill, South 

Carolina (the “City”) attached hereto as Exhibit 1 (the “City Settlement Agreement”).2 

3. The City Settlement Agreement is incorporated herein by reference as if set forth 

in full, and is approved in its entirety. The failure to describe specifically or include any 

particular provision of the City Settlement Agreement in the Motion or this Order shall not 

diminish or impair the effectiveness of such provision, it being the intent of this Court that the 

City Settlement Agreement be approved in its entirety. 

4. The City Settlement Agreement shall be binding and enforceable against the 

Debtor, the Plan Sponsor, and the City in accordance with the terms of the City Settlement 

Agreement. For the avoidance of doubt, as set forth in the City Settlement Agreement, the City 

Settlement Agreement shall not become effective as to, and binding on, the Debtor until each of 

the following conditions have occurred: (a) the Court enters this Order, (b) the Court confirms 

the Modified Plan, and (c) the Effective Date of the Modified Plan occurs. 

5. The Debtor, the Plan Sponsor, and City are authorized to take such steps as may 

be necessary or appropriate in order to implement the terms of the City Settlement Agreement 

and this Order without further notice, hearing, or order of the Court. 

                                                 

2    Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to such terms in the 
Motion. 
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6. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of the City Settlement Agreement 

or this Order. 
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City Settlement Agreement 
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EXECUTION VERSION 

 

THIS SETTLEMENT AGREEMENT DOES NOT CONSTITUTE, AND SHALL NOT BE 
DEEMED, A SOLICITATION OF ACCEPTANCES OR REJECTIONS AS TO ANY 
CHAPTER 11 PLAN WITHIN THE MEANING OF SECTIONS 1125 OR 1126 OF THE 
BANKRUPTCY CODE OR AN OFFER WITH RESPECT TO ANY SECURITIES.  ANY 
SUCH SOLICITATION OR OFFER WILL COMPLY WITH ALL APPLICABLE 
PROVISIONS OF THE BANKRUPTCY CODE AND/OR SECURITIES LAWS.  THIS 
AGREEMENT SHALL NOT BE DEEMED BINDING ON THE PARTIES HERETO 
UNTIL THIS AGREEMENT BECOMES EFFECTIVE ON THE TERMS DESCRIBED 
HEREIN.  NOTHING CONTAINED IN THIS AGREEMENT SHALL BE AN 
ADMISSION OF FACT OR LIABILITY AND THIS AGREEMENT IS CONFIDENTIAL, 
PRODUCED FOR DISCUSSION AND SETTLEMENT PURPOSES ONLY, AND 
SUBJECT TO FEDERAL RULE OF EVIDENCE 408 AND ANY STATE EQUIVALENTS. 

SETTLEMENT AGREEMENT 

This SETTLEMENT AGREEMENT, dated as of November 11, 2022 (as amended, 
supplemented, or otherwise modified from time to time in accordance with the terms hereof, 
together with all exhibits attached hereto and incorporated herein, this “Agreement”) is entered 
into, by and among, GT Real Estate Holdings, LLC (the “Debtor”), a Delaware limited liability 
company; the City of Rock Hill, South Carolina, a political subdivision of the State of South 
Carolina (the “City of Rock Hill”); and DT Sports Holding, LLC, a Delaware limited liability 
company (the “Plan Sponsor”).  The Debtor, the City of Rock Hill, and the Plan Sponsor are 
referred to herein collectively as the “Parties” and each individually as a “Party.” 

RECITALS 

WHEREAS, on June 1, 2022 (the “Petition Date”), the Debtor commenced a voluntary 
case under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the 
“Bankruptcy Code”), which is being administered under the caption In re GT Real Estate 
Holdings, LLC, Case No. 22-10505 (KBO) (the “Chapter 11 Case”) in the United States 
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”); 

WHEREAS, prior to the Petition Date, the Debtor and the City of Rock Hill entered the 
FCAA, the LDA, and the Dedication Agreement, which, among other things, governed the funding 
and development of the Project and the Project Site (the “Project Documents”);1  

WHEREAS, the Debtor and the City of Rock Hill each assert that the other breached one 
or more of the Project Documents prior to the Petition Date, which has resulted in the Debtor and 
the City of Rock Hill engaging in significant litigation and contested matters in the Chapter 11 
Case, including, without limitation, (a) the City of Rock Hill’s Complaint for Declaratory 
Judgment, Adv. Pro. No. 22-50412 (KBO) [D.I. 1], and any pleadings filed by the Debtor or the 
City of Rock Hill in connection therewith; (b) the Debtor’s Preliminary Objection to Proof of 
Claim Filed by the City of Rock Hill, South Carolina [Docket No. 403] and the Preliminary 
Response of the City of Rock Hill to Debtor’s Preliminary Objection to Proof of Claim Filed by 
the City of Rock Hill, South Carolina [Docket No. 569]; (c) the City of Rock Hill’s Motion for 
                                                 
1  Capitalized terms used but not defined herein shall have the meaning ascribed to them in the chapter 11 plan 

attached hereto as Exhibit A. 
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Temporary Allowance of Claim Solely for Voting Purposes Pursuant to Bankruptcy Rule 3018 
[Docket No. 482], and the Debtor’s Objection to the City of Rock Hill’s Motion for Temporary 
Allowance of Claim Solely for Voting Purposes Pursuant to Bankruptcy Rule 3018 [Docket No. 
549]; and (d) the City of Rock Hill’s anticipated objections to confirmation of the chapter 11 plan 
filed at Docket No. 474 (collectively, the “Project Document Litigation”);  

WHEREAS, the Debtor, the Plan Sponsor, the City of Rock Hill, certain of the Debtor’s 
Affiliates, and others have served and/or have been served with extensive and continuing discovery 
requests in connection with the Project Document Litigation [Docket Nos. 239, 430, 431, 498, 
458, 502, and 543] (collectively, the “Discovery”), which Discovery has triggered disputes among 
the Debtor, the Plan Sponsor, the City of Rock Hill, and certain of the Debtor’s Affiliates [Docket 
Nos. 519 and 526];  

WHEREAS, the Debtor intends to modify its chapter 11 plan to reflect certain changes to 
the treatment of Holders of Class 5 Claims, which modifications are reflected in the chapter 11 
plan attached hereto as Exhibit A (the “Agreed Plan”); 

WHEREAS, in connection with the Chapter 11 Case, the Parties have engaged in good 
faith discussions regarding the disputes between the Parties, including the continuing and existing 
Project Document Litigation and related Discovery, and have agreed upon the terms and conditions 
set forth in this Agreement; 

NOW, THEREFORE, in consideration of the covenants and agreements contained 
herein, and for other valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, each Party agrees as follows: 

AGREEMENT 

1. Recitals True and Correct.  The above recitals are true and correct and are hereby 
incorporated as an integral part of this Agreement (the “Recitals,” and together with the provisions, 
terms, and conditions of this Agreement set forth below, the “Settlement Terms”). 

2. Allowed City Claim.  The City of Rock Hill shall have an Allowed Claim in Class 
5 in the amount of $20,000,000 (the “Allowed City Claim”). 

3. Project Site and Project Materials.  On the Effective Date of the Agreed Plan, 
the Reorganized Debtor shall deliver all of its rights and title to (a) the Project Site, which shall 
include parcel numbers 6300401020, 6640000021, 6660000015, 6300401031, 664000009, and 
parcels 6640102003, 6640000022, and 6640000011 to the extent they are determined to be part of 
the Project Site; (b) the scrap and other materials on the Project Site (the “Project Materials”); 
(c) the Reorganized Debtor’s interest in and to that certain Memorandum of Use and Transfer 
Restrictions, recorded in Book 18173, at Page 260, in the Office of the Clerk of Court for the 
County of York in the State of South Carolina; and (d) all easements, permits, appurtenances, 
fixtures, improvements, mitigation credits, entitlements, fixtures, hereditaments, rights of first 
refusal,  covenants, conditions, and restrictions, and any other property rights which in any manner 
benefit the Project Site to the City, its successors and assigns, free and clear of all liens, claims, 
encumbrances, and interests, other than the Plan Sponsor First Lien Secured Note and South 
Carolina Property-Related Claims.  Title shall be conveyed to the City, its successors and assigns, 
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by title insurable deed.  The Parties shall work in good faith to ensure that the entire Project Site 
and all rights, interests in and to the Project Site and pertaining to or arising from any neighboring 
site, and encumbrances are assigned or otherwise transferred to the City of Rock Hill, and that title 
to the Project Site is transferred to the City of Rock Hill free and clear of all claims, liens, and 
encumbrances (other than the Plan Sponsor First Lien Secured Note and South Carolina Property-
Related Claims).  

4. City of Rock Hill Payment.   

a. Within forty-five (45) days (the “Conveyance Date”) of the Bankruptcy 
Court’s entry of an order confirming the Plan (the “Confirmation Order” and 
the “Payment Due Date”), the City of Rock Hill shall purchase all of the Plan 
Sponsor’s rights under the Plan Sponsor First Lien Secured Note (other than 
the Plan Sponsor’s right to receive twenty-five percent (25%) of the proceeds 
in respect of Plan Sponsor Note Tranche C, to the extent that any such proceeds 
exist following the sale of the Project Site (hereinafter referred to as the 
“Retained Plan Note Recovery”), by remitting cash to the Plan Sponsor in the 
amount equal to the DIP Amount on the Effective Date of the Agreed Plan 
(which unpaid DIP Amount shall not exceed $23 million in the aggregate as 
of the Effective Date of the Agreed Plan) (the “City Payment”).  The Parties 
shall work in good faith between the Execution Date and the Conveyance Date 
to determine the appropriate and tax efficient structure of the Plan Sponsor 
First Lien Secured Note.   

b. Contemporaneous with the City of Rock Hill’s payment to the Plan Sponsor 
of the City Payment, the Plan Sponsor shall take all steps necessary to 
effectuate an assignment of the Plan Sponsor’s interest in the Plan Sponsor 
First Lien Secured Note (inclusive of the mortgage secured by the Project Site) 
to the City of Rock Hill (the “Plan Note Assignment”). 

c. Upon (i) the City of Rock Hill’s payment to the Plan Sponsor of the City 
Payment, and (ii) the Plan Sponsor’s effecting the Plan Note Assignment, the 
City of Rock Hill shall have the right to waive or modify the default under 
Section 6 hereof. 

d. For the avoidance of doubt, upon the City of Rock Hill’s payment to the Plan 
Sponsor of the City Payment, the Plan Sponsor shall have no further rights to 
receive distributions under the Agreed Plan, other than with respect to the 
Retained Plan Note Recovery, and shall have no further interest in, or in 
respect of, the Project Site, including any sale or other disposition or use 
thereof.  

e. In the event that the City of Rock Hill fails to remit the City Payment to the 
Plan Sponsor on or before the Payment Due Date, the City of Rock Hill shall 
assign to the Plan Sponsor its rights to receive distributions from the Class 5 
Trust, including on account of the Panthers Claim (as defined below), until the 
Plan Sponsor receives distributions in the amount of the City Payment, plus 
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any amounts owed in respect of Plan Sponsor Note Tranche B, plus 
$5,000,000, plus interest thereon (the “City Default Payment”).  

5. Assignment of Distributions on Account of Affiliate Claims.  Upon the 
Execution Date (as defined below), the Plan Sponsor, as the ultimate parent entity of Panthers 
Football, LLC (“Panthers Football”), shall ensure that Panthers Football does not assign or 
otherwise transfer its Allowed Class 5 Claim scheduled in the amount of $163,510,830 (the 
“Panthers Claim”) to any other Entity.  On the Effective Date of the Agreed Plan, the Plan 
Sponsor, as the ultimate parent entity of Panthers Football, shall cause Panthers Football to assign 
or otherwise transfer all of their respective rights to receive distributions from the Class 5 Trust on 
account of the Panthers Claim to the City of Rock Hill.  On the Effective Date of the Agreed Plan, 
the Plan Sponsor, Tepper Sports Holding, Inc., and Appaloosa Management L.P. shall assign or 
otherwise transfer all of their respective rights to receive distributions from the Class 5 Trust on 
account of their Class 5 Claims, which consist of Claim Nos. 39, 41, and 46, as may be amended), 
to the City of Rock Hill.  For the avoidance of doubt, the City of Rock Hill shall not be deemed or 
construed as a successor in interest to Panthers Football, the Plan Sponsor, Tepper Sports Holding, 
Inc., or Appaloosa Management L.P. by virtue of the foregoing assignments to the City of Rock 
Hill.  

6. Foreclosure Rights.   

a. If the City of Rock Hill fails to timely make the City Payment and (a) the 
Plan Sponsor has not received payments in full of all amounts owed 
(including accrued interest) under Plan Sponsor Note Tranche A prior to its 
maturity date or (b) the Plan Sponsor has not received payments in full of 
all amounts owed (including accrued interest) on Plan Sponsor Note 
Tranche B prior to its maturity date, then the Plan Sponsor shall have the 
right to foreclose upon its lien on the Project Site. 

b. If the City of Rock Hill fails to timely make the City Payment and if a sale 
of the Project Site has not been consummated prior to the 5th anniversary 
of the Effective Date of the Agreed Plan (the “Tranche C Plan Note 
Maturity Date”), the Plan Sponsor shall have the right to foreclose upon its 
lien on the Project Site; provided, however, that the City of Rock Hill may 
prevent such a foreclosure if it pays to the Plan Sponsor the DIP Amount 
(after crediting any amounts paid in respect of Tranche A), plus $5,000,000, 
plus accrued interest (the “Foreclosure Avoidance Amount”); provided, 
however, that upon the City of Rock Hill’s remittance of such amount to the 
Plan Sponsor, the City of Rock Hill shall have the right to extend the 
Tranche C Plan Note Maturity Date. 

7. Retention of Colliers.  On the Effective Date of the Agreed Plan, the Reorganized 
Debtor shall assign its agreements with Clarus Properties, Inc. d/b/a Colliers International 
(“Colliers”), to the City of Rock Hill with such modifications which may be mutually agreed by 
the Debtor, the Plan Sponsor, the City of Rock Hill, and Colliers, (the “Colliers Agreement”) for 
purposes of having Colliers continue its work in connection with marketing and sale of the Project 
Site.  The Plan Sponsor shall be entitled to communicate with Colliers and receive real-time 
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information regarding the marketing and sale process until such time as the City of Rock Hill 
remits the City Payment or the Plan Sponsor has received the City Default Payment, as applicable. 

8. Zoning and Discretion. Because the City of Rock Hill has a significant interest in 
the ultimate use of the Project Site, the outcome of the Sale Process, and Project Site Sale and the 
impact of same on the citizens, businesses, and landscape of the City of Rock Hill, the City of 
Rock Hill shall have absolute and unfettered discretion over any issue related to the zoning and 
permitted uses of the Project Site. 

9. Retroactive Termination of Project Documents. Upon the occurrence of the 
Effective Date of the Agreed Plan, the Dedication Agreement, FCAA, FILOT Agreement and LDA 
shall be deemed to have been terminated as of the Petition Date and the Debtor, its Affiliates, and 
the City of Rock Hill shall be deemed to have waived and released all of their respective rights, 
remedies, and claims arising under or related thereto.  Further, upon the occurrence of the Effective 
Date and the payment of the City Payment or the City Default Payment, the Debtor, on behalf of 
itself and its Affiliates and Related Parties, shall waive, relinquish, and otherwise be estopped from 
enforcing any rights under the Interlocal Agreement against or in contravention to the City of Rock 
Hill, including, without limitation, any consent rights, enforcement rights, and rights to payment 
such that the consent of the City of Rock Hill shall be deemed the consent of the Debtor for all 
purposes under the Interlocal Agreement; provided that, for the avoidance of doubt, the Debtor 
shall retain all of its rights under the Interlocal Agreement against the County.  

10. Project Document Litigation.  Upon the Execution Date, the Parties shall take all 
steps necessary to immediately stay all pending Project Document Litigation and Discovery, and, 
upon the Effective Date of the Agreed Plan, the Project Document Litigation and Discovery shall 
be deemed withdrawn by the Parties with prejudice.  

11. Mutual Releases.  On the Effective Date of the Agreed Plan, (a) the Debtor and 
the Plan Sponsor, on behalf of themselves and each of their Related Parties, and the City of Rock 
Hill, shall exchange mutual releases as contemplated by the Agreed Plan, and (b) the City of Rock 
Hill shall be deemed a Released Party under the Agreed Plan. 

12. Consolidation of Removed Adversary Proceedings.  The Plan Sponsor, on behalf 
of itself and its applicable Affiliates, and the City of Rock Hill, shall take all steps necessary to 
consolidate Counts 1-4 and Count 5 of the litigation initiated by York County, South Carolina in 
the Court of Common Pleas in York County, South Carolina, and which is now pending before the 
Bankruptcy Court in Adv. Pro. No. 22-50422 and Adv. Pro. No. 22-50434 (the “Removed York 
County Litigation”).  The Plan Sponsor, on behalf of itself and its applicable Affiliates, and the 
City of Rock Hill, may, but shall not be required to, enter into a joint defense agreement with 
respect to the Removed York County Litigation. 

13. Effectiveness; Approval and Implementation of Agreement.  This Agreement 
shall become effective as to the City of Rock Hill and the Plan Sponsor at the date and time that 
the Parties execute and deliver counterpart signature pages of this Agreement to counsel to the 
Parties at the email addresses set forth in Section 27.o herein (the “Execution Date”). Promptly 
upon the occurrence of the Execution Date, but in no event later than two business days thereof, 
the Debtor shall file a motion with the Bankruptcy Court seeking approval of this Agreement 
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pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Rule 9019 Motion”) 
and seeking an order approving this Agreement, which order may be the Confirmation Order (the 
“City Settlement Approval Order”). The Rule 9019 Motion shall be considered prior to, or in 
conjunction with, confirmation of the Agreed Plan and the Agreed Plan shall implement, and the 
City Settlement Approval Order shall implement, approve, and effectuate the Settlement Terms 
set forth in this Agreement. This Agreement shall not become effective as to, and binding on, the 
Debtor until (a) the Court enters the City Settlement Approval Order, (b) the Court confirms the 
Agreed Plan, and (d) the Effective Date of the Agreed Plan occurs. For the avoidance of doubt, 
nothing set forth in the Agreed Plan or the Confirmation Order shall deviate from the Settlement 
Terms of this Agreement 

14. Mutual Commitments. 

a. Each of the Parties hereby covenants and agrees to support the pursuit of 
the solicitation, confirmation, and consummation of the Agreed Plan, 
pursuant to the Settlement Terms set forth in this Agreement and the Agreed 
Plan (the “Restructuring”). 

b. Each of the Parties hereby covenants and agrees not to, directly or 
indirectly: 

i. object to, delay, impede, or take any other action to interfere with 
the Restructuring or the relief sought in connection therewith; 

ii. propose, file, support, seek, solicit, encourage, or vote (or cause any 
of the foregoing to occur) for any restructuring, chapter 11 plan, 
proposal, offer, dissolution, winding up, liquidation, reorganization, 
merger, consolidation, business combination, joint venture, 
partnership, or sale of assets (including an asset sale under 
section 363 of the Bankruptcy Code) for the Debtor other than the 
Agreed Plan; or, 

iii. take any other action that is inconsistent with or that would delay or 
obstruct the proposal, solicitation, confirmation, or consummation 
of the Agreed Plan. 

c. Each of the Parties hereby covenants and agrees to negotiate in good faith 
and execute (if applicable) the definitive documents implementing the 
Restructuring solely to the extent that such definitive documents have an 
effect on the treatment of the claims, the rights, or the obligations of the 
City of Rock Hill under the Agreed Plan (the “Definitive Documents”).  The 
Definitive Documents shall be in form reasonably acceptable to the City of 
Rock Hill and the Plan Sponsor and shall include, without limitation: 

i. the Agreed Plan, and all documents, instruments, annexes, 
schedules, exhibits, amendments, modifications, or supplements 
thereto (as applicable); 
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ii. the Confirmation Order; 

iii. all documents relating to the Class 5 Trust, including the Class 5 
Trust Agreement and the selection and appointment of the Class 5 
Trustee; and 

iv. any other material document contemplated by the Parties necessary 
to implement, govern, or consummate this Agreement or the 
Restructuring. 

d. Each Party hereby covenants and agrees that neither it nor any of its 
Affiliates will, at any time while this Agreement remains in full force and 
effect, in any capacity or manner, make, express, transmit, speak, write, 
verbalize or otherwise communicate any remark, comment, message, 
information, declaration, communication or other statement of any kind 
(collectively, “Communications”), that is reasonably likely to be construed 
as false or disparaging  to the other party, its Affiliates or any of its and/or 
their respective members, managers, directors, officers, employees, elected 
officials, agents, or representatives; provided, however, that same shall not 
apply to Communications made by third parties not under the control of a 
Party hereto.  

15. Commitments of the Debtor. 

a. The Debtor shall, subject to entry into appropriate confidentiality 
agreements, permit and facilitate any and all due diligence necessary to 
consummate the Restructuring. 

b. The Debtor shall use commercially reasonable efforts to implement the 
Restructuring in accordance with the following milestones (the 
“Milestones”): 

i. no later than December 15, 2022, the Bankruptcy Court shall have 
entered the Confirmation Order; and 

ii. no later than December 31, 2022, the Agreed Plan shall have been 
substantially consummated. 

c. The Debtor shall take all actions necessary to (a) obtain approval of this 
Agreement through the Confirmation Order, and (b) effectuate each the 
Settlement Terms set forth in this Agreement and applicable to the Debtor. 

16. Commitments of the Plan Sponsor.  Subject to this Agreement remaining in full 
force and effect: 

a. The Plan Sponsor shall, subject to entry into appropriate confidentiality 
agreements, permit and facilitate any and all due diligence necessary to 
consummate the Restructuring. 
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b. The Plan Sponsor shall take all steps necessary to effectuate each of the 
Settlement Terms set forth in this Agreement. 

c. The Plan Sponsor shall, so long as its vote has been properly solicited 
pursuant to sections 1125 and 1126 of the Bankruptcy Code, including its 
receipt of a Bankruptcy Court-approved Disclosure Statement, (i) vote or 
cause to be voted all claims that it holds, controls, or has the ability to 
control (without the need of litigation) to accept the Agreed Plan by 
delivering its duly executed and timely completed ballot or ballots accepting 
the Agreed Plan following commencement of the solicitation of acceptances 
of the Agreed Plan, including but not limited to the Affiliate Unsecured 
Claims (as defined in the Agreed Plan), and (ii) not change or withdraw 
such votes or cause or direct such votes to be changed, withdrawn, or voted 
to reject the Agreed Plan. 

d. The Plan Sponsor shall not object to, or otherwise commence any 
proceeding to oppose, the Agreed Plan or any other pleadings or documents 
filed by the Debtor consistent with, and in its pursuit of, confirmation of the 
Agreed Plan. 

e. To the extent any legal or structural impediment arises that would prevent, 
hinder, or delay the consummation of the Restructuring, the Plan Sponsor 
shall negotiate in good faith appropriate additional or alternative provisions 
to address any such impediment; provided, however, if such legal or 
structural impediment is that the Plan Sponsor, its Affiliates, or its Related 
Parties will not receive any of the releases under the Agreed Plan, the Plan 
Sponsor shall have no obligation to negotiate any such alternative proposal. 

17. Commitments of the City of Rock Hill. 

a. The City of Rock Hill shall, so long as its vote has been properly solicited 
pursuant to sections 1125 and 1126 of the Bankruptcy Code, including its 
receipt of a Bankruptcy Court-approved Disclosure Statement, (i) vote or 
cause to be voted the Allowed City Claim by delivering its duly executed 
and timely completed ballot or ballots accepting the Agreed Plan following 
commencement of the solicitation of acceptances of the Agreed Plan, and 
(ii) not change or withdraw such votes or cause or direct such votes to be 
changed, withdrawn, or voted to reject the Agreed Plan. 

b. The City of Rock Hill shall not object to, or otherwise commence any 
proceeding to oppose, the Agreed Plan or any other pleadings or documents 
filed by the Debtor consistent with, and in its pursuit of, confirmation of the 
Agreed Plan. 

c. The City of Rock Hill shall take all actions necessary to grant the releases 
contemplated to be granted by the City of Rock Hill under the Agreed Plan 
(including taking any action to “opt-in” and not taking any actions to “opt 
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out” or object to such releases to the extent such actions or inactions become 
necessary under an amended version of the Agreed Plan), provided such 
amended version does not materially alter the treatment of the Allowed City 
Claim or any of the Settlement Terms. 

d. To the extent any legal or structural impediment arises that would prevent, 
hinder, or delay the consummation of the Restructuring, the City of Rock 
Hill shall negotiate in good faith appropriate additional or alternative 
provisions to address any such impediment; provided, however, if such legal 
or structural impediment is that any Settlement Term cannot be effectuated, 
the City of Rock Hill shall have no obligation to negotiate any such 
alternative proposal. 

18. Limitations on the Debtor’s Commitments.  The Debtor’s commitments 
hereunder shall be limited as follows. 

a. Notwithstanding anything to the contrary herein, nothing in this Agreement, 
the Agreed Plan, or any Definitive Document shall require the Debtor to 
take any action or to refrain from taking any action with respect to this 
Agreement, the Agreed Plan, any Definitive Document, or the Restructuring 
to the extent that taking or failing to take such action would be inconsistent 
with applicable law or the Debtor’s fiduciary obligations under applicable 
law, as determined by the Debtor and its board of managers upon the advice 
of counsel.  Any action that the Debtor takes or fails to take pursuant to this 
Section 18.a and in the exercise of its fiduciary duties shall not constitute a 
breach of this Agreement; provided, however, that the Debtor shall give 
written notice to counsel to the City of Rock Hill and the Plan Sponsor 
(electronic mail among counsel being sufficient) of any determination made 
under this Section 18.a within one (1) business day thereof. 

b. Notwithstanding anything to the contrary herein, if the Debtor receives a 
transaction proposal from a third party that the Debtor’s board of managers 
determines in good faith and following consultation with counsel is a bona 
fide written proposal that represents a higher or otherwise better economic 
recovery for the non-insider creditors of the Debtor’s Estate than the Plan 
Sponsor Proposal taken as a whole, and is reasonably likely to be 
consummated on a timely basis, taking into account all legal, financial, 
regulatory, and other conditions to the proposal (a “Superior Proposal”), 
the Debtor may elect to seek confirmation of a chapter 11 plan of 
reorganization that implements such Superior Proposal instead of the 
Agreed Plan and the Plan Sponsor Proposal, and the Debtor’s determination 
to pursue confirmation of any such Superior Proposal shall not constitute a 
breach of this Agreement or the Plan Support and Sponsorship Agreement 
between the Debtor and the Plan Sponsor; provided, however, that the 
Debtor shall give written notice to counsel to the City of Rock Hill and the 
Plan Sponsor (electronic mail among counsel being sufficient) of any 
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determination made under this Section 18.b to pursue confirmation of a 
Superior Proposal within three (3) business days thereof. 

c. Notwithstanding anything to the contrary herein, if the Debtor elects to 
pursue confirmation of a Superior Proposal, the City of Rock Hill’s and the 
Plan Sponsor’s obligation to support, fund, and implement the Agreed Plan 
and the Plan Sponsor Proposal shall cease upon the date on which the 
Debtor provides notice of such election to the City of Rock Hill and the Plan 
Sponsor. 

19. Limitations on the City of Rock Hill’s Commitments.  The City of Rock Hill’s  
commitments hereunder shall be limited as follows. 

a. Notwithstanding anything to the contrary herein, nothing in this Agreement, 
the Agreed Plan, or any Definitive Document shall require the City of Rock 
Hill to take any action or to refrain from taking any action with respect to 
this Agreement, the Agreed Plan, any Definitive Document, or the 
Restructuring to the extent the releases in favor of the City of Rock Hill 
under the Agreed Plan are not approved by the Bankruptcy Court and any 
action that the City of Rock Hill takes or fails to take pursuant to this 
Section 19.a shall not constitute a breach of this Agreement. 

20. Limitations on Plan Sponsor’s Commitments.  The Plan Sponsor’s commitments 
hereunder shall be limited as follows. 

a. Notwithstanding anything to the contrary herein, nothing in this Agreement, 
the Agreed Plan, or any Definitive Document shall require the Plan Sponsor 
to take any action or to refrain from taking any action with respect to this 
Agreement, the Agreed Plan, any Definitive Document, or the Restructuring 
to the extent the Bankruptcy Court does not approve the releases set forth 
in the Agreed Plan,  and any action that Plan Sponsor takes or fails to take 
pursuant to this Section 20.a shall not constitute a breach of this Agreement. 

21. Representations and Warranties.  Each Party, severally and not jointly, 
represents and warrants to the other Party that the following statements are true, correct, and 
complete as of the Execution Date, subject in the case of the Debtor to any required approval by 
the Bankruptcy Court. 

a. Power and Authority.  Such Party is validly existing and in good standing 
under the laws of its jurisdiction of incorporation or organization and has 
all requisite corporate, limited liability company, or similar authority to 
enter into this Agreement and carry out the transactions contemplated 
hereby and perform its obligations contemplated hereunder, and the 
execution and delivery of this Agreement and the performance of such 
Party’s obligations hereunder has been duly authorized by all necessary 
corporate, limited liability company, or other similar action on its part. 
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b. No Conflict.  The execution, delivery and performance by such Party of this 
Agreement does not and will not (i) violate any provision of law, rule, or 
regulation applicable to it or any of its subsidiaries or its charter or bylaws 
(or other similar governing documents) or those of any of its subsidiaries, 
or (ii) conflict with, result in a breach of, or constitute (with due notice or 
lapse of time or both) a default under any material contractual obligation to 
which it or any of its subsidiaries is a party. 

c. No Consent or Approval.  The execution, delivery and performance by such 
Party of this Agreement does not and will not require any registration or 
filing with, consent or approval of, or notice to, or other action, with or by, 
any federal, state, or governmental authority or regulatory body. 

d. Representation by Counsel.  Such Party has been represented by legal 
counsel of its choosing in connection with this Agreement, the Agreed Plan, 
and the Restructuring contemplated therein, has had the opportunity to 
review this Agreement and the Agreed Plan with its legal counsel and has 
not relied on any statements made by any other Party or any other Party’s 
legal counsel as to the meaning of any term or condition contained herein 
or in the Agreed Plan, or in deciding whether to enter into this Agreement, 
the Agreed Plan, or the Restructuring contemplated therein. 

22. Transfers of Claims. 

a. Restrictions on Transfers.  The City of Rock Hill agrees that it shall not sell, 
transfer, loan, issue, pledge, hypothecate, assign, or otherwise dispose of, 
directly or indirectly, in whole or in part (each, a “Transfer”), any claims 
against or interests in Debtor that it owns or has beneficial ownership of, or 
any option thereon or any right or interest therein (including granting any 
proxies, depositing any of its claims or interests into a voting trust, or 
entering into a voting agreement with respect to any of their claims or 
interests), unless the transferee thereof agrees in writing to be bound by all 
of the terms of this Agreement with respect to any claims acquired prior to, 
in connection with, or after the Transfer, to counsel to the Debtor no more 
than three (3) business days after such execution (in each case, such 
transferee, a “Permitted Transferee”), in which event (i) the Permitted 
Transferee shall be deemed to be a party hereunder and (ii) the transferor 
shall be deemed to relinquish its rights (and be released from its obligations) 
under this Agreement to the extent of such transferred rights and 
obligations.  Any Transfer made while this Agreement remains in effect in 
violation of this provision shall be void ab initio and the Debtor shall have 
the right to enforce the voiding of such Transfer.   

b. Additional Claims.  This Agreement shall in no way be construed to 
preclude the City of Rock Hill from acquiring additional claims against or 
interests in the Debtor; provided, however, upon any such acquisition of 
claims or interests, the City of Rock Hill shall promptly notify (in no event 
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later than three (3) business days thereafter) counsel to the Debtor, and the 
City of Rock Hill agrees (i) that any additional acquired claims or interests 
shall be subject to this Agreement and (ii) to vote such claims or interests 
in a manner consistent with the City of Rock Hill’s commitments under 
Section 17 herein. 

23. Termination Events. 

a. Mutual Termination.  The Parties may terminate this Agreement, and their 
obligations hereunder, by mutual, written agreement. 

b. Debtor Termination Events.  The Debtor may terminate this Agreement if 
the Debtor sends the City of Rock Hill and the Plan Sponsor written notice 
of its intent to terminate this Agreement on account of the occurrence of any 
of the following events, which notice shall be delivered in accordance with 
Section 27.o of this Agreement, and a termination by the Debtor in 
accordance with this Section 23.b shall not be considered a breach of this 
Agreement by the Debtor: 

i. The Debtor receives a Superior Proposal (as defined in Section 18.b 
herein) and the Debtor determines to pursue confirmation of such 
Superior Proposal in lieu of the Agreed Plan and Plan Sponsor 
Proposal; 

ii. The Debtor determines, upon the advice of counsel, that proceeding 
with the transactions contemplated by this Agreement and the 
Agreed Plan would be inconsistent with the continued exercise of 
its fiduciary duties, including, without limitation, in light of the 
Debtor’s receipt of a Superior Proposal; 

iii. The City of Rock Hill commits a material breach of any of its 
commitments, covenants, representations, or warranties set forth in 
this Agreement that would have a material adverse impact on the 
confirmation and consummation of the Agreed Plan, and the City of 
Rock Hill fails to cure such breach within five (5) business days after 
receipt of the Debtor’s termination notice; 

iv. The City of Rock Hill files any motion, pleading, or related 
document with the Bankruptcy Court in a manner that is inconsistent 
in any respect with this Agreement or the Agreed Plan, and the City 
of Rock Hill fails to withdraw such document within five (5) 
business days after receipt of the Debtor’s termination notice; or 

v. Any governmental authority, including any regulatory authority or 
court of competent jurisdiction, issues any final, non-appealable 
ruling or order that would have a material adverse impact on the 
confirmation and consummation of the Agreed Plan. 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 17 of 90



EXECUTION VERSION 

13 

c. The City of Rock Hill Termination Events.  The City of Rock Hill may 
terminate this Agreement if the City of Rock Hill sends the Debtor and the 
Plan Sponsor written notice of its intent to terminate this Agreement on 
account of the occurrence of any of the following events, which notice shall 
be delivered in accordance with the notice provision set forth in 
Section 27.o of this Agreement, and a termination by the City of Rock Hill 
in accordance with this Section 23.c shall not be considered a breach of this 
Agreement by the City of Rock Hill: 

i. Any of the Settlement Terms are not implemented, effectuated, and 
consummated; 

ii. The Debtor or Plan Sponsor commits a material breach of any of 
their respective commitments, covenants, representations, or 
warranties set forth in this Agreement that would have a material 
adverse impact on the confirmation and consummation of the 
Agreed Plan, including but not limited to the Debtor failing to use 
commercially reasonable efforts to confirm and go effective on the 
Agreed Plan before the occurrence of the Milestones, and the Debtor 
or the Plan Sponsor, as applicable, fails to cure such breach within 
five (5) business days after receipt of the City of Rock Hill’s 
termination notice; 

iii. The Debtor or Plan Sponsor files any motion, pleading, or related 
document with the Bankruptcy Court in a manner that is inconsistent 
in any respect with this Agreement or the Agreed Plan and the 
Debtor or the Plan Sponsor, as applicable, fails to withdraw such 
document within five (5) business days after receipt of the City of 
Rock Hill’s termination notice; 

iv. Any of the Definitive Documents or any order entered by the 
Bankruptcy Court related thereto has been amended or modified in 
a manner that adversely affects the rights, treatment, or obligations 
of the City of Rock Hill and is not in a form reasonably acceptable 
to the City of Rock Hill, or any such order has been abrogated or 
terminated or is otherwise no longer in full force and effect and the 
result of such abrogation, termination, or the order otherwise being 
no longer in full force and effect adversely affects the rights, 
treatment, or obligations of the City of Rock Hill; or, 

v. Any governmental authority, including any regulatory authority or 
court of competent jurisdiction, issues any final, non-appealable 
ruling or order that would have a material adverse impact on the 
confirmation and consummation of the Agreed Plan. 

d. Plan Sponsor Termination Events.  The Plan Sponsor may terminate this 
Agreement if the Plan Sponsor sends the Debtor and the City of Rock Hill 
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written notice of its intent to terminate this Agreement on account of the 
occurrence of any of the following events, which notice shall be delivered 
in accordance with Section 27.o hereof, and a termination by the Plan 
Sponsor in accordance with this Section 23.d shall not be considered a 
breach of this Agreement by the Plan Sponsor: 

i. The Debtor or the City of Rock Hill commits a material breach of 
any of their respective commitments, covenants, representations, or 
warranties set forth in this Agreement that would have a material 
adverse impact on the confirmation and consummation of the 
Agreed Plan, including but not limited to the Debtor failing to use 
commercially reasonable efforts to confirm and go effective on the 
Agreed Plan before the occurrence of the Milestones, and the Debtor 
or the City of Rock Hill, as applicable, fails to cure such breach 
within five (5) business days after receipt of the Plan Sponsor’s 
termination notice; 

ii. The Debtor or the City of Rock Hill files any motion, pleading, or 
related document with the Bankruptcy Court in a manner that is 
inconsistent in any respect with this Agreement or the Agreed Plan, 
and the Debtor or the City of Rock Hill, as applicable, fails to cure 
such breach within five (5) business days after receipt of the Plan 
Sponsor’s termination notice; 

iii. Any of the Definitive Documents or any order entered by the 
Bankruptcy Court related thereto has been amended or modified in 
a manner such that it is not in a form reasonably acceptable to the 
Plan Sponsor, or any such order has been abrogated or terminated or 
is otherwise no longer in full force and effect; 

iv. Any governmental authority, including any regulatory authority or 
court of competent jurisdiction, issues any final, non-appealable 
ruling or order that would have a material adverse impact on the 
confirmation and consummation of the Agreed Plan; or, 

v. An event of default under the DIP Credit Agreement occurs and is 
not cured in accordance with the terms of the Final DIP Order. 

24. Effect of Termination.  Upon the termination of this Agreement under 
Section 23.a, Section 23.b, Section 23.c, or Section 23.d, this Agreement shall be of no further 
force and effect and each Party hereto shall be released from its commitments, obligations, 
undertakings, and agreements under or related to this Agreement and shall have the rights and 
remedies that it would have had it not entered into this Agreement, and shall be entitled to take all 
actions, whether with respect to the Restructuring or otherwise, that it would have been entitled to 
take had it not entered into this Agreement, and (ii) any and all consents tendered by the City of 
Rock Hill or the Plan Sponsor prior to such termination shall be deemed, for all purposes, to be 
null and void ab initio, and shall not be considered or otherwise used in any manner by the Parties 
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in connection with the Restructuring, this Agreement, or otherwise.  Notwithstanding the 
foregoing, other than in the case of mutual termination under Section 23.a hereof, any claim for 
breach of this Agreement that accrued prior to the date of the termination of this Agreement and 
all other rights and remedies of the Parties hereto shall not be prejudiced as a result of termination. 

25. Amendments and Waiver. 

a. Written Amendment.  Except as otherwise provided herein, this Agreement, 
the Agreed Plan, and any provisions contained therein may not be amended, 
modified, supplemented, or waived without prior written agreement signed 
by the Debtor, the Plan Sponsor, and the City of Rock Hill, provided that 
such written agreement may be provided via electronic mail among counsel 
at the addresses set forth in Section 27.o in this Agreement.  

b. No Continuing Waiver.  The waiver by any Party of a breach of any 
provision of this Agreement shall not operate or be construed as a further or 
continuing waiver of such breach or as a waiver of any other or subsequent 
breach.  No failure on the part of any Party to exercise, and no delay in 
exercising, any right, power, or remedy under this Agreement shall operate 
as a waiver of any such right, power, or remedy or any provision of this 
Agreement, nor shall any single or partial exercise of such right, power, or 
remedy by such Party preclude any other or further exercise of such right, 
power, or remedy or the exercise of any other right, power. 

26. No Solicitation. 

Notwithstanding anything to the contrary, this Agreement is not and shall not be deemed 
to be (a) a solicitation of consents to the Agreed Plan, or any other chapter 11 plan, or (b) an offer 
for the issuance, purchase, sale, exchange, hypothecation, or other transfer of securities or a 
solicitation of an offer to purchase or otherwise acquire securities for purposes of the Securities 
Act and the Securities Exchange Act of 1934, as amended.  The acceptance of the City of Rock 
Hill of the Agreed Plan, or any other chapter 11 plan, will not be solicited until the City of Rock 
Hill has received the Disclosure Statement and related ballots, as approved by the Bankruptcy 
Court. 

27. Miscellaneous. 

a. Entire Agreement.   

This Agreement constitutes the entire agreement among the Parties with respect to the 
subject matter hereof and supersedes all prior agreements, oral or written, among the Parties with 
respect thereto, subject to the terms of the Agreed Plan and entry of the Confirmation Order. 

b. Further Assurances.   

Subject to the other terms of this Agreement, the Parties shall execute and deliver such 
other instruments and perform such other acts, in addition to the matters herein specified, as may 
be reasonably necessary, from time to time, to effectuate the Settlement Terms. 
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c. Governing Law; Submission to Jurisdiction; Forum Selection.   

This Agreement shall be construed and enforced in accordance with, and the rights of the 
Parties shall be governed by, the laws of the State of Delaware, without giving effect to the 
conflicts of law principles thereof.  Each Party agrees that it shall bring any action or proceeding 
in respect of any claim arising out of or related to this Agreement in the Bankruptcy Court or, upon 
the dismissal or other resolution of the Chapter 11 Case, in any state or federal court of competent 
jurisdiction in the State of Delaware (the “Chosen Courts”).  Further, solely in connection with 
claims arising under this Agreement, each Party: (i) irrevocably submits to the exclusive 
jurisdiction of the Chosen Courts; (ii) waives any objection to laying venue in any such action or 
proceeding in the Chosen Courts; and (iii) waives any objection that the Chosen Courts are an 
inconvenient forum or do not have jurisdiction over any Party hereto. 

d. Jury Trial Waiver.   

EACH PARTY IRREVOCABLY WAIVES ANY AND ALL RIGHTS TO TRIAL 
BY JURY IN ANY PROCEEDING ARISING OUT OF OR RELATED TO THIS 
AGREEMENT OR THE RESTRUCTURING CONTEMPLATED HEREBY. 

e. Interpretation and Rules of Construction.   

Unless the context of this Agreement otherwise requires, (i) words using the singular or 
plural number also include the plural or singular number, respectively, (ii) the terms “hereof,” 
“herein,” “hereby,” and derivative or similar words refer to this entire Agreement, (iii) the words 
“include,” “includes,” and “including” when used herein shall be deemed in each case to be 
followed by the words “without limitation”, and (iv) the word “or” shall not be exclusive and shall 
be read to mean “and/or.” “Writing,” “written,” and comparable terms refer to printing, typing and 
other means of reproducing words (including electronic media) in a visible form, and any 
requirement that any notice, consent or other information shall be provided “in writing” shall 
include electronic mail.  Any reference to “business day” means any day other than a Saturday, a 
Sunday, or any other day on which banks located in New York, New York are closed for business 
as a result of federal, state or local holiday and any other reference to a day means a calendar day. 

f. Headings.   

The headings of the sections, paragraphs, and subsections of this Agreement are inserted 
for convenience only and shall not affect the interpretation hereof or, for any purpose, be deemed 
a part of this Agreement. 

g. No Inferences Against Drafter.   

This Agreement is the product of negotiations among the Parties and is to be enforced or 
interpreted in a neutral manner, and any presumption with regard to interpretation for or against 
any Party by reason of that Party having drafted or caused to be drafted this Agreement or any 
portion hereof shall not be effective in regard to the interpretation hereof.  Each Party was 
represented by counsel during the negotiations and drafting of this Agreement and continues to be 
represented by counsel and, therefore, waives the application of any law, regulation, holding or 
rule of construction (i) providing that ambiguities in an agreement or other document shall be 
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construed against the party drafting such agreement or document or (ii) any Party with a defense 
to the enforcement of the terms of this Agreement against such Party based upon lack of legal 
counsel. 

h. Severability.   

If any provision of this Agreement, or the application of any such provision to any person 
or circumstance, shall be held invalid or unenforceable in whole or in part, such invalidity or 
unenforceability shall attach only to such provision or part thereof and the remaining part of such 
provision hereof and this Agreement shall continue in full force and effect so long as the economic 
or legal substance of the transactions contemplated hereby is not affected in any manner materially 
adverse to any Party, and upon any such determination of invalidity, the Parties shall negotiate in 
good faith to modify this Agreement so as to effect the original intent of the Parties as closely as 
possible in a reasonably acceptable manner in order that the transactions contemplated hereby are 
consummated as originally contemplated to the greatest extent possible. 

i. Several, Not Joint, Claims.   

The agreements, representations, warranties, and obligations of the Parties are, in all 
respects, several and neither joint nor joint and several. 

j. Successors and Assigns.   

This Agreement is intended to bind and inure to the benefit of each of the Parties and each 
of their respective successors, assigns, heirs, executors, and administrators. 

k. No Third Party Beneficiaries.   

This Agreement shall be solely for the benefit of the Parties and no other person or entity 
shall be a third party beneficiary of this Agreement. 

l. Relationship Among Parties.   

None of the Parties shall have any fiduciary duty, any duty of trust or confidence in any 
form, or any similar duties or responsibilities in any kind or form to each other, including as a 
result of this Agreement or the Restructuring contemplated herein. 

m. Specific Performance; Remedies Cumulative.   

This Agreement is intended as a binding commitment enforceable in accordance with its 
terms.  It is understood and agreed by the Parties that money damages would be an insufficient 
remedy for any breach of this Agreement by any Party and any non-breaching Party shall be 
entitled to specific performance and injunctive or other equitable relief (without the posting of any 
bond and without proof of actual damages) as a remedy for any such breach, including, without 
limitation, an order of the Bankruptcy Court or other court of competent jurisdiction requiring any 
Party to comply promptly with any of its obligations hereunder.  All rights, powers, and remedies 
provided under this Agreement or otherwise available in respect hereof at law or in equity shall be 
cumulative and not alternative, and the exercise of any right, power, or remedy thereof by any 
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Party shall not preclude the simultaneous or later exercise of any other such right, power, or remedy 
by such Party or any other Party. 

n. Settlement Discussions.   

Pursuant to Federal Rule of Evidence 408 and any analogous rules of evidence under 
applicable state or federal law, this Agreement and all negotiations relating hereto shall not be 
admissible into evidence in any proceeding other than a proceeding to enforce the terms of this 
Agreement, pursue the consummation of the Restructuring, or determine the remedy to which a 
non-breaching Party may be entitled under this Agreement. 

o. Notices.   

All notices hereunder shall be deemed given if in writing to the Parties at the following addresses: 

If to the Debtor, to: 

GT Real Estate Holdings, LLC 
800 S. Mint Street 
Charlotte, NC 28202-1502 
Attn: Jonathan Hickman, 
Chief Restructuring Officer 
Email: jhickman@alvarezandmarsal.com 

with a copy to: 

White & Case LLP 
1221 Avenue of the Americas 
New York, NY 10020-1095 
Attn: Thomas E Laura; Stephen Moeller-Sally; William Guerrieri 
Email: tlauria@whitecase.com; ssally@whitecase.com; 

william.guerrieri@whitecase.com 

If to the City of Rock Hill, to 

David Vehaun, City Manager 
c/o W. Mark White 
Spencer & Spencer, P.A. 
226 East Main Street, Suite 200 
P.O. Box 790 
Rock Hill, South Carolina 29731 
Email: markwhite@spencerfirm.com 

 
with a copy to: 

Charles R. Gibbs 
McDermott Will & Emery LLP 
2501 North Harwood Street, Suite 1900 
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Dallas, Texas 75201 
Email: crgibbs@mwe.com 

 
- and - 

 
Maris J. Kandestin 
McDermott Will & Emery LLP 
The Nemours Building 
1007 North Orange Street, 10th Floor 
Wilmington, Delaware 19801 
Email: mkandestin@mwe.com 

 
If to the Plan Sponsor, to: 

DT Sports Holding, LLC 
800 S. Mint Street 
Charlotte, NC 28202-1502 
Attn: Kenneth Maiman 

with a copy to: 

GrayRobinson, P.A. 
1007 North Orange Street, 4th Floor #127 
Wilmington, DE 19801 
Attn: Jeffrey M. Schlerf 
Email: Jeffrey.Schlerf@gray-robinson.com 

Paul Hastings LLP 
200 Park Avenue 
New York, NY 10166 
Attn:  Daniel Fliman 
Email: danfliman@paulhastings.com 

Any notice given by delivery, mail, or courier shall be effective when received.  Any notice 
given by facsimile or electronic mail shall be effective upon confirmation of transmission via oral, 
machine, or electronic mail, as applicable. 

p. Execution of Agreement.   

This Agreement may be executed and delivered in any number of counterparts and by way 
of electronic signature and delivery.  Each such counterpart, when executed and delivered, shall 
be deemed an original, and all of which together shall constitute the same agreement.  Each 
individual executing this Agreement on behalf of a Party has been authorized and empowered to 
execute and deliver this Agreement on behalf of said Party. 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
by their respective officers thereunto duly authorized, as of the date first written above. 

GT Real Estate Holdings, LLC, as the Debtor 

By: /s/ Jonathan Hickman  
Name: Jonathan Hickman 
Title: Chief Restructuring Officer 

Notice Address: 

GT Real Estate Holdings, LLC 
800 S. Mint Street 
Charlotte, NC 28202-1502 
Attn: Jonathan Hickman, 

Chief Restructuring Officer 
Email: jhickman@alvarezandmarsal.com 

with a copy to: 

White & Case LLP 
1221 Avenue of the Americas 
New York, NY 10020-1095 
Attn: Thomas E Laura; Stephen Moeller-Sally; 

William Guerrieri 
Email: tlauria@whitecase.com; 

ssally@whitecase.com; 
william.guerrieri@whitecase.com 

 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 25 of 90

mailto:jhickman@alvarezandmarsal.com
mailto:william.guerrieri@whitecase.com


EXECUTION VERSION 

 

The City of Rock Hill, South Carolina, a political 
subdivision of the State of South Carolina  

By: /s/ David Vehaun  
Name: David Vehaun  
Title: City Manager 

Notice Address: 

c/o W. Mark White 
Spencer & Spencer, P.A. 
226 East Main Street, Suite 200 
P.O. Box 790 
Rock Hill, South Carolina 29731 

with a copy to: 

Charles R. Gibbs 
McDermott Will & Emery LLP 
2501 North Harwood Street, Suite 1900 
Dallas, Texas 75201 
 
- and - 
 
Maris J. Kandestin 
McDermott Will & Emery LLP 
The Nemours Building 
1007 North Orange Street, 10th Floor 
Wilmington, Delaware 19801 
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DT Sports Holding, LLC 

By: /s/ Kenneth Maiman  
Name: Kenneth Maiman 
Title: Authorized Signatory 

Notice Address: 

DT Sports Holding, LLC 
800 S. Mint Street 
Charlotte, NC 28202-1502 

with a copy to: 

GrayRobinson, P.A. 
1007 North Orange Street, 4th Floor #127 
Wilmington, DE 19801 
Attn: Jeffrey M. Schlerf 
Email: Jeffrey.Schlerf@gray-robinson.com 

 
Paul Hastings LLP 
200 Park Avenue 
New York, NY 10166 
Attn:  Daniel Fliman 
Email: danfliman@paulhastings.com 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

In re: 

 

GT Real Estate Holdings, LLC, 

 

   Debtor.1 

            

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

 

Case No. 22-10505 (KBO) 

 

 

 

CHAPTER 11 PLAN OF REORGANIZATION  

OF GT REAL ESTATE HOLDINGS, LLC 

 

WHITE & CASE LLP 
Thomas E Lauria (admitted pro hac vice) 

Varoon Sachdev (admitted pro hac vice) 

200 South Biscayne Boulevard, Suite 4900 

Miami, Florida 33131 

Telephone: (305) 371-2700 

 

- and - 

 

WHITE & CASE LLP 
J. Christopher Shore (admitted pro hac vice) 

Stephen Moeller-Sally (admitted pro hac vice) 

Mark Franke (admitted pro hac vice) 

Brandon Batzel (admitted pro hac vice) 

1221 Avenue of the Americas 

New York, NY 10020 

Telephone: (212) 446-4800 

WHITE & CASE LLP 
William A. Guerrieri (admitted pro hac vice) 

111 South Wacker Drive, Suite 5100 

Chicago, Illinois 60606 

Telephone: (312) 881-5400 

 

 

- and - 

 

FARNAN LLP 
Joseph J. Farnan, Jr. (Bar No. 100245) 

Brian E. Farnan (Bar No. 4809) 

Michael J. Farnan (Bar No. 5165) 

919 North Market St., 12th Floor 

Wilmington, Delaware 19801 

Telephone: (302) 777-0300 

 

Counsel for the Debtor and Debtor in Possession 

  

 

   

Dated: November 11, 2022  

                                                           
1  The Debtor and the last four digits of its taxpayer identification number are: GT Real Estate Holdings, LLC (9589). The location of the 

Debtor’s principal office is 800 South Mint Street, Charlotte, NC 28202. 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 29 of 90



 

 

   
 

TABLE OF CONTENTS 

Page 

ARTICLE I. DEFINED TERMS, RULES OF INTERPRETATION, COMPUTATION OF TIME, AND 

GOVERNING LAW ......................................................................................................................... 2 
A. Defined Terms .................................................................................................................................. 2 
B. Rules of Interpretation .................................................................................................................... 15 
C. Computation of Time ...................................................................................................................... 16 
D. Governing Law ............................................................................................................................... 16 
E. Consultation, Information, Notice, and Consent Rights.................................................................. 16 
F. Reference to Monetary Figures ....................................................................................................... 16 
G. Reference to the Debtor or the Reorganized Debtor ....................................................................... 16 
H. Controlling Document ..................................................................................................................... 16 

ARTICLE II. ADMINISTRATIVE CLAIMS, PROFESSIONAL FEE CLAIMS, ADEQUATE 

PROTECTION CLAIMS, AND PRIORITY CLAIMS .................................................................. 17 
A. Administrative Claims (Excluding Administrative Contractor Claims ........................................... 17 
B. Administrative Contractor Claims .................................................................................................. 18 
C. DIP Claims ...................................................................................................................................... 18 
D. Professional Fee Claims .................................................................................................................. 18 
E. Priority Tax Claims ......................................................................................................................... 19 

ARTICLE III. CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS ..................................... 20 
A. Summary of Classification .............................................................................................................. 20 
B. Treatment of Claims and Interests .................................................................................................. 20 
C. Special Provision Governing Unimpaired Claims .......................................................................... 23 
D. Confirmation Pursuant to Sections 1129(a)(10) and 1129(b) of the Bankruptcy Code .................. 23 
E. Elimination of Vacant Classes ........................................................................................................ 23 
F. Separate Classification of Other Secured Claims ............................................................................ 24 
G. Voting Classes; Presumed Acceptance by Non-Voting Classes ..................................................... 24 
H. Controversy Concerning Impairment .............................................................................................. 24 

ARTICLE IV. MEANS FOR IMPLEMENTATION OF THE PLAN ........................................................................ 24 
A. The Plan Sponsor Transaction ........................................................................................................ 24 
B. Sale of the Project Site .................................................................................................................... 24 
C. Other Restructuring Transactions ................................................................................................... 25 
D. Settlement Trust .............................................................................................................................. 25 
E. Class 5 Trust ................................................................................................................................... 25 
F. Restoration ...................................................................................................................................... 26 
G. Sources of Plan Consideration ........................................................................................................ 26 
H. Potential Return of Proceeds or Funds to Plan Sponsor .................................................................. 26 
I. Corporate Existence ........................................................................................................................ 26 
J. Release of Avoidance Actions ........................................................................................................ 27 
K. Vesting of Assets in the Reorganized Debtor ................................................................................. 27 
L. Cancellation of Existing Securities ................................................................................................. 27 
M. Effectuation and Effect of Reinstatement ....................................................................................... 28 
N. Corporate Action ............................................................................................................................. 28 
O. New Organizational Documents ..................................................................................................... 28 
P. Reorganized Corporate Governance Structures .............................................................................. 28 
Q. Exemption from Certain Taxes and Fees ........................................................................................ 29 
R. Preservation of Causes of Action .................................................................................................... 29 
S. Insurance Policies and Surety Bonds .............................................................................................. 30 
T. Closing of the Chapter 11 Case ....................................................................................................... 31 

ARTICLE V. TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES .............................. 31 
A. Assumption and Rejection of Executory Contracts and Unexpired Leases .................................... 31 
B. Claims Based on Rejection of Executory Contracts or Unexpired Leases ...................................... 32 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 30 of 90



 

 

   
 

C. Cure of Defaults for Assumed Executory Contracts and Unexpired Leases ................................... 32 
D. Assumption Dispute Resolution ...................................................................................................... 33 
E. Indemnification Obligations............................................................................................................ 34 
F. Contracts and Leases Entered into After the Petition Date ............................................................. 34 
G. Modifications, Amendments, Supplements, Restatements, or Other Agreements .......................... 34 
H. Reservation of Rights ...................................................................................................................... 34 
I. Nonoccurrence of Effective Date; Bankruptcy Code Section 365(d)(4) ......................................... 35 
J. Termination of the Construction Manager Agreement ................................................................... 35 

ARTICLE VI. PROVISIONS GOVERNING DISTRIBUTIONS .............................................................................. 35 
A. Timing and Calculation of Amounts to Be Distributed................................................................... 35 
B. Special Rules for Distributions to Holders of Disputed Claims and Interests ................................. 35 
C. Rights and Powers of Distribution Agent ....................................................................................... 36 
D. Rights and Powers of the Settlement Trustee .................................................................................. 36 
E. Rights and Powers of the Class 5 Trustee ....................................................................................... 36 
F. Delivery of Distributions and Undeliverable or Unclaimed Distributions ...................................... 37 
G. Securities Registration Exemption .................................................................................................. 37 
H. Compliance with Tax Requirements ............................................................................................... 38 
I. Allocations ...................................................................................................................................... 38 
J. No Postpetition or Default Interest on Claims ................................................................................ 39 
K. Setoffs and Recoupment ................................................................................................................. 39 
L. Claims Paid or Payable by Third Parties ......................................................................................... 39 

ARTICLE VII. PROCEDURES FOR RESOLVING CONTINGENT, UNLIQUIDATED, AND 

DISPUTED CLAIMS ..................................................................................................................... 40 
A. Allowance of Claims ....................................................................................................................... 40 
B. Claims and Interests Administration Responsibilities ..................................................................... 40 
C. Estimation of Claims ....................................................................................................................... 41 
D. Adjustment to Claims Register Without Objection ......................................................................... 41 
E. Disallowance of Claims .................................................................................................................. 42 
F. Amendments to Proofs of Claim ..................................................................................................... 42 
G. Reimbursement or Contribution ...................................................................................................... 42 
H. No Distributions Pending Allowance .............................................................................................. 42 
I. Distributions After Allowance ........................................................................................................ 43 
J. Single Satisfaction of Claims .......................................................................................................... 43 

ARTICLE VIII. SETTLEMENT, RELEASE, INJUNCTION, AND RELATED PROVISIONS .............................. 43 
A. Compromise and Settlement of Claims, Interests, and Controversies ............................................ 43 
B. Discharge of Claims and Termination of Interests .......................................................................... 44 
C. Releases by the Debtor .................................................................................................................... 44 
D. Releases by the Releasing Parties ................................................................................................... 45 
E. Class 5 Mutual Release ................................................................................................................... 45 
F. Limitations on Releases .................................................................................................................. 46 
G. Exculpation ..................................................................................................................................... 46 
H. Bar Order ........................................................................................................................................ 46 
I. Permanent Injunction ...................................................................................................................... 47 
J. Channeling Injunction Related to the Settlement Amount and Settlement Trust ............................ 47 
K. South Carolina Department of Transportation Guarantee Claims ................................................... 49 
Notwithstanding anything in the Plan, including, but not limited to, this Article VIII, the Plan shall 

not release any obligations owed by Panthers Football, LLC to the South Carolina 

Department of Transportation related to the Debtor’s obligations to the South Carolina 

Department of Transportation. ........................................................................................................ 49 
L. Subordination Rights....................................................................................................................... 49 
M. Release of Liens .............................................................................................................................. 49 
N. Waiver of Limitations on Releases of Unknown Claims ................................................................ 49 

ARTICLE IX. CONDITIONS PRECEDENT TO CONSUMMATION OF THE PLAN ........................................... 50 
A. Conditions Precedent to the Effective Date .................................................................................... 50 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 31 of 90



 

 

   
 

B. Waiver of Conditions ...................................................................................................................... 50 
C. Substantial Consummation ............................................................................................................. 50 
D. Effect of Non-Occurrence of Conditions to the Effective Date ...................................................... 51 

ARTICLE X. MODIFICATION, REVOCATION, OR WITHDRAWAL OF THE PLAN ....................................... 51 
A. Modification and Amendments ....................................................................................................... 51 
B. Effect of Confirmation on Modifications ........................................................................................ 51 
C. Effect of Confirmation .................................................................................................................... 51 
D. Revocation or Withdrawal of the Plan ............................................................................................ 51 

ARTICLE XI. RETENTION OF JURISDICTION ..................................................................................................... 52 

ARTICLE XII. MISCELLANEOUS PROVISIONS .................................................................................................. 54 
A. Immediate Binding Effect ............................................................................................................... 54 
B. Additional Documents .................................................................................................................... 55 
C. Payment of Statutory Fees .............................................................................................................. 55 
D. Reservation of Rights ...................................................................................................................... 55 
E. Successors and Assigns ................................................................................................................... 55 
F. Service of Documents ..................................................................................................................... 55 
G. Term of Injunctions or Stays ........................................................................................................... 56 
H. Entire Agreement ............................................................................................................................ 57 
I. Nonseverability of Plan Provisions ................................................................................................. 57 
J. Expedited Tax Determination ......................................................................................................... 57 

 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 32 of 90



 

 

 1  
 

INTRODUCTION 

GT Real Estate Holdings, LLC, the above-captioned debtor and debtor in possession, proposes this 

Plan pursuant to chapter 11 of the Bankruptcy Code.  Capitalized terms used but not otherwise defined 

herein shall have the respective meanings ascribed to such terms in Article I hereof.  Holders of Claims and 

Interests should refer to the Disclosure Statement for a discussion of the Debtor’s history, assets, and 

projections of future operations, as well as a summary and description of the Plan.  The Debtor is the 

proponent of the Plan within the meaning of section 1129 of the Bankruptcy Code.  

ALL HOLDERS OF CLAIMS AND INTERESTS (WHETHER ENTITLED TO VOTE ON THE 

PLAN OR OTHERWISE) ARE ENCOURAGED TO READ THE PLAN AND THE DISCLOSURE 

STATEMENT IN THEIR ENTIRETY BEFORE VOTING TO ACCEPT OR REJECT THE PLAN OR 

TAKING ANY OTHER ACTION WITH RESPECT TO THE PLAN.  SUBJECT TO CERTAIN 

RESTRICTIONS AND REQUIREMENTS SET FORTH IN SECTION 1127 OF THE BANKRUPTCY 

CODE, RULE 3019 OF THE BANKRUPTCY RULES, AND ARTICLE X OF THE PLAN, THE 

DEBTOR RESERVES THE RIGHT TO ALTER, AMEND, MODIFY, SUPPLEMENT, REVOKE, OR 

WITHDRAW THE PLAN PRIOR TO ITS CONSUMMATION.   

WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, ALL HOLDERS OF 

CLAIMS AND INTERESTS (WHETHER ENTITLED TO VOTE ON THE PLAN OR OTHERWISE) 

ARE ENCOURAGED TO READ THE RELEASE, INJUNCTION, AND EXCULPATION PROVISIONS 

SET FORTH UNDER ARTICLE VIII OF THE PLAN.  
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ARTICLE I. 

DEFINED TERMS, RULES OF INTERPRETATION, 

COMPUTATION OF TIME, AND GOVERNING LAW 

A. Defined Terms 

As used in this Plan, capitalized terms have the meanings set forth below. 

“Administrative Claim” means a Claim (other than a DIP Claim, Professional Fee Claim or Priority 

Tax Claim, but including a Plan Sponsor Fee Claim) against the Debtor for costs and expenses of 

administration of the Debtor’s Estate pursuant to sections 503(b), 507(a)(2), 507(b), or 1114(e)(2) of the 

Bankruptcy Code, including (i) the actual and necessary costs and expenses incurred after the Petition Date 

and through the Effective Date of preserving the Estate and its property, including wages, salaries, or 

commissions for services rendered after the Petition Date and (ii) fees and charges payable to the U.S. 

Trustee pursuant to Section 1930 of the Judicial Code.  

“Administrative Claims Bar Date” means the first Business Day that is thirty (30) days following 

the Effective Date, except as specifically set forth in the Plan or a Final Order, including the Claims Bar 

Date Order. 

“Administrative Contractor Claim” means certain Administrative Claims that are either: 

(a) Administrative Claims held by a Contractor that do not relate to goods and services ordered by the 

Debtor after the Petition Date and provided to the Debtor after the Petition Date; (b) storage fees, 

cancellation fees, and other charges (to the extent they are Allowed as Administrative Claims); (c) any 

Administrative Claim for substantial contribution under section 503(b)(3)(D) to the extent filed by a 

Contractor or a Contractor’s professionals; (d) any Administrative Claim owed to MBM; or (e) any Claims 

held by a Contractor arising under section 503(b)(9) of the Bankruptcy Code.   

“Affiliate” means, with respect to any Entity, all Entities that would fall within the definition 

assigned to such term in section 101(2) of the Bankruptcy Code as if such Entity was a debtor in a case 

under the Bankruptcy Code. 

“Affiliate Unsecured Claims” means Unsecured Claims held by Affiliates of the Debtor, including, 

but not limited to, Panthers Football, LLC.  

“Allowed” means, with respect to any Claim or Interest, except as otherwise provided herein, such 

Claim or Interest (or any portion thereof) that is not Disallowed and (i)  to which no objection to the 

allowance thereof or request for estimation has been Filed by the Claims Objection Deadline; (ii) has been 

expressly Allowed under the Plan, any stipulation approved by the Bankruptcy Court, or a Final Order of 

the Bankruptcy Court; (iii) is both not Disputed and either (a) evidenced by a Proof of Claim timely Filed 

in accordance with the Claims Bar Date Order (or for which Claim under the Plan, the Bankruptcy Code, 

or a Final Order of the Bankruptcy Court a Proof of Claim is not or shall not be required to be Filed) or 

(b) listed in the Schedules as not contingent, not unliquidated, and not disputed, and for which no Proof of 

Claim has been timely Filed; (iv) is allowed by a Final Order; or (v) is compromised, settled, or otherwise 

resolved by the Debtor and the Holder of such Claim or Interest; provided, that, except as otherwise 

expressly provided herein, the amount of any Allowed Claim or Allowed Interest shall be determined in 

accordance with any orders of the Bankruptcy Court (including the Final DIP Order) and the Bankruptcy 

Code, including sections 502(b), 503(b) and 506 of the Bankruptcy Code.  “Allow,” “Allowance,” and 

“Allowing” shall have correlative meanings.   
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“Assumed Executory Contracts and Unexpired Leases Schedule” means the schedule of 

Executory Contracts and Unexpired Leases to be assumed by the Debtor pursuant to the Plan, which shall 

be included in the Plan Supplement, as amended by the Debtor from time to time. 

“Assumption Dispute” means a dispute pertaining to assumption of an Executory Contract or 

Unexpired Lease or payment of a Cure Claim as required by section 1123(b)(2) of the Bankruptcy Code as 

further set forth in Article V.D. 

“Avoidance Actions” means any and all actual or potential Claims and Causes of Action to avoid 

a transfer of property or an obligation incurred by the Debtor and any recovery, subordination, or other 

remedies that may be brought by or on behalf of the Debtor and its Estate under the Bankruptcy Code or 

applicable non-bankruptcy law, including under sections 502, 544, 545, 547, 548, 549, 550, 551, 553(b) 

and 724(a) of the Bankruptcy Code, chapter 5 of the Bankruptcy Code, or applicable non-bankruptcy law. 

“Ballot” means the form(s) distributed to Holders of Claims and Interests entitled to vote on the 

Plan to indicate their acceptance or rejection of the Plan. 

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101–1532, as now in 

effect or as may be amended hereafter and applicable to the Chapter 11 Case. 

“Bankruptcy Court” means (i) the United States Bankruptcy Court for the District of Delaware 

having jurisdiction over the Chapter 11 Case; or (ii) to the extent any reference made under section 157 of 

title 28 of the United States Code is withdrawn or the Bankruptcy Court is determined not to have authority 

to enter a Final Order on an issue, the District Court for the District of Delaware.  

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as applicable to the 

Chapter 11 Case, promulgated under section 2075 of the Judicial Code and the general, local, and chambers 

rules of the Bankruptcy Court, in each case, as amended from time to time and applicable to the Chapter 11 

Case. 

“Business Day” means any day, other than a Saturday, Sunday, or “legal holiday” (as defined in 

Bankruptcy Rule 9006(a)), or a day on which banking institutions in New York, New York are authorized 

by law or other governmental action to close. 

“Cash” means the legal tender of the United States of America or equivalents thereof. 

“Cause of Action” means any action, claim, proceeding, cause of action, controversy, demand, 

right, action, Lien, indemnity, interest, guarantee, suit, obligation, liability, damage, judgment, account, 

defense, offset, power, privilege, license, or franchise of any kind or character whatsoever, whether known, 

unknown, contingent or non-contingent, matured or unmatured, suspected or unsuspected, liquidated or 

unliquidated, disputed or undisputed, secured or unsecured, assertable directly or derivatively, whether 

arising before, on, or after the Petition Date, in contract or in tort, in law, or in equity or pursuant to any 

other theory of law.  For the avoidance of doubt, “Cause of Action” includes (i) any right of setoff, 

counterclaim, or recoupment and any claim for breach of contract or for breach of duties imposed by law 

or in equity;  (ii) any Claim based on or relating to, or in any manner arising from, in whole or in part, tort, 

breach of contract, breach of fiduciary duty, violation of state or federal law or breach of any duty imposed 

by law or in equity; (iii) the right to object to or to otherwise contest, recharacterize, reclassify, subordinate, 

or disallow any Claims or Interests; (iv) any Claim pursuant to section 362 of the Bankruptcy Code; (v) any 

claim or defense, including fraud, mistake, duress, and usury, and any other defenses set forth in section 

558 of the Bankruptcy Code; and (vi) any Avoidance Action.  
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“Chapter 11 Case” means the Debtor’s pending chapter 11 case in the Bankruptcy Court which is 

styled as In re GT Real Estate Holdings, LLC, Case No. 22-10505 (KBO).  

“Chief Restructuring Officer” means Mr. Jonathan Hickman in his capacity as Chief Restructuring 

Officer of the Debtor as described in the Debtor’s Motion for Entry of an Order (I) Authorizing the Debtor 

to Retain and Employ Alvarez & Marsal, North America, LLC Effective as of the Petition Date to Provide 

a Chief Restructuring Officer and Additional Personnel and (II) Granting Related Relief [D.I. 151].   

“City” means the City of Rock Hill, South Carolina.  

“City 9019 Settlement Order” means an order issued by the Bankruptcy Court granting the  

Debtor's Motion for Entry of an Order Approving Settlement Agreement Between the Debtor, the Plan 

Sponsor, and Rock Hill, South Carolina Pursuant to Bankruptcy Rule 9019 filed contemporaneously 

herewith.  

“City Claims” means Claims held by the City related to the Project, including any Claims arising 

from or related to the rejection of an Executory Contract; provided, that, City Claims shall not include 

Claims arising from utility-related goods or services provided by the City to the Debtor.  

“Claim” shall have the meaning set forth in section 101(5) of the Bankruptcy Code. 

“Claims and Noticing Agent” means Kroll Restructuring Administration LLC, the claims, 

noticing, and solicitation agent retained by the Debtor pursuant to the Order Appointing Kroll Restructuring 

Administration LLC as Claims and Noticing Agent, Effective as of the Petition Date [D.I. 50]. 

“Claims Bar Date” means the last date for Filing a Proof of Claim against the Debtor, as set forth 

in the Claims Bar Date Order, or such other date(s) as may be designated by the Bankruptcy Court, including 

pursuant to Article II.A of the Plan. 

“Claims Bar Date Order” means the Order Establishing Bar Dates and Related Procedures for 

Filing Proofs of Claim, Including Claims Arising Under Section 503 of the Bankruptcy Code, and 

Approving the Form and Manner of Notice Thereof [D.I. 131], entered by the Bankruptcy Court on June 27, 

2022 (as amended, modified, or supplemented by order of the Bankruptcy Court from time to time). 

“Claims Objection Deadline” means, solely with respect to a Claim other than a Contractor Claim, 

three (3) months after the later of (a) the Governmental Bar Date (as defined in the Claims Bar Date Order) 

or (b) the Effective Date.  

“Claims Register” means the official register of Claims maintained by the Claims and Noticing 

Agent in the Chapter 11 Case. 

“Class” means a category of Holders of Claims or Interests as set forth in Article III pursuant to 

section 1122(a) of the Bankruptcy Code. 

“Class 5 Claims” means, collectively, the City Claims, the County Claims, and the Affiliate 

Unsecured Claims. 

“Class 5 Mutual Release” means a mutual release by and between the Debtor and its Related 

Parties, on the one hand, and a Holder of Class 5 Claims and its Related Parties, on the other hand, described 

in Article VIII.E herein.   
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“Class 5 Trust” means the trust that will come into existence upon the Effective Date and into 

which the Class 5 Trust Assets will vest pursuant to the Plan, which trust shall be formed pursuant to and 

governed by the Class 5 Trust Agreement. 

“Class 5 Trust Agreement” means the agreement governing the Class 5 Trust, dated on or about 

the Effective Date, substantially in the form included in the Plan Supplement. 

“Class 5 Trust Assets” means (i) the Plan Sponsor Participation Interest Contribution and (ii) the 

Class 5 Trust Causes of Action. 

“Class 5 Trust Causes of Action” means the Causes of Action held or owned by the Debtor or the 

Debtor’s Estate immediately prior to the Effective Date (whether asserted or not asserted) against the City, 

the County, or any of their respective Related Parties that have not been released or settled as of the 

Effective Date as part of the Class 5 Mutual Release, which may include but are not limited to:  (a) Causes 

of Action against the County as a result of the County’s alleged violation of the automatic stay and 

(b) Causes of Action against the City as a result of the City’s breach of the Project Documents, including 

Causes of Action seeking damages suffered by the Debtor in the amount of the over $240 million of 

expenditures by the Debtor in reliance on the City’s performance under the Project Documents. 

“Class 5 Trust Interests” means beneficial interests in the Class 5 Trust entitling each Holder 

thereof to receive its pro rata share of distributions from the proceeds of the Class 5 Trust Assets after 

payment in full of the expenses of the Class 5 Trust. 

“Class 5 Trustee” means the person or Entity identified in the Class 5 Trust Agreement and selected 

by the Independent Managers, in consultation with the Plan Sponsor, the City, and the County, on or prior 

to the Effective Date as the fiduciary responsible for administering the Class 5 Trust, and any successor 

subsequently appointed pursuant to the Class 5 Trust Agreement. 

“Common Equity Interest” means the limited liability company Interests of the Debtor held 

pursuant to the Existing LLC Agreement. 

“Confirmation” means the entry of the Confirmation Order on the docket of the Chapter 11 Case. 

“Confirmation Date” means the date upon which the Bankruptcy Court enters the Confirmation 

Order on the docket of the Chapter 11 Case within the meaning of Bankruptcy Rules 5003 and 9021. 

“Confirmation Hearing” means the hearing held by the Bankruptcy Court to consider 

Confirmation of the Plan pursuant to section 1129 of the Bankruptcy Code. 

“Confirmation Order” means the order of the Bankruptcy Court confirming the Plan pursuant to 

section 1129 of the Bankruptcy Code. 

“Construction Manager Agreement” means that certain Agreement, dated March 1, 2020, by and 

between MBM and the Debtor.  

“Consummation” means the date on which the Plan is substantially consummated within the 

meaning of section 1101 of the Bankruptcy Code.  

“Contractor” means MBM, any direct or indirect subcontractor of MBM, or any other party that 

has provided mechanic’s or materialmen’s goods and/or services to the Debtor.  
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“Contractor Claim” means an Administrative Contractor Claim, Priority Contractor Claim, 

Secured Contractor Claim, or Unsecured Contractor Claim.  

“Contractor Claims Objection Deadline” means either (i) September 15, 2022, for all Contractor 

Claims filed by the Claims Bar Date, or (ii) thirty (30) days following the filing of a Contractor Claim if 

after the Claims Bar Date unless the Contractor Claim Objection Deadline is otherwise extended pursuant 

to an agreement between (x) a Holder of a disputed Contractor Claim or MBM and (y) the Debtor. 

“County” means York County, South Carolina. 

“County Claims” means any and all claims held by the County against the Debtor or the Debtor’s 

Related Parties, including all claims related to the Project or arising from the Project Documents and any 

Claims arising from or related to the rejection of an Executory Contract; provided, that, County Claims 

shall not include Claims arising from utility-related goods or services provided by the County to the Debtor. 

“County State Court Action” means the proceeding relating to the complaint filed by the County 

in South Carolina’s Court of Common Pleas for the Sixteenth Judicial Circuit, styled as York County vs. 

Appaloosa Management, LP, DT Sports Holding, Inc., and the City of Rock Hill, Case No. 2022-CP-

4601756. 

“Cure Claim” means a monetary Claim in an amount, including an amount of $0.00, required to 

cure any monetary defaults under any Executory Contract or Unexpired Lease (or such lesser amount as 

may be agreed upon by the parties to an Executory Contract or Unexpired Lease) at the time such contract 

or lease is assumed by the Debtor pursuant to sections 365 or 1123 of the Bankruptcy Code. 

 “D&O Liability Insurance Policies” means, collectively, all Insurance Policies (including any 

“tail policy” or runoff period in respect of an Insurance Policy) issued at any time, whether expired or 

unexpired, to the Debtor for certain liabilities of the Debtor, its current or former Related Parties and the 

Independent Managers, and all agreements, documents or instruments related thereto. 

“Debtor” means GT Real Estate Holdings, LLC. 

“Dedication Agreement” means that certain Dedication Agreement, dated December 30, 2020, by 

and between the Debtor and the City.  

“Definitive Document” means the Plan Sponsor Agreement and other all definitive documents and 

agreements to which the Debtor will be party as contemplated hereby and thereby.   

“Description of Transaction Steps” means the description of the steps to be carried out to effectuate 

the Plan Sponsor Transaction and the other Restructuring Transactions in accordance with the Plan as set 

forth in the Plan Supplement.   

“DIP Credit Agreement” means the Senior Secured Superpriority Debtor-in-Possession Credit 

Agreement (as amended, restated, supplemented or otherwise modified from time to time), dated June 6, 

2022, by and between the Debtor and the Plan Sponsor, as approved by the Bankruptcy Court through the 

Final DIP Order.  

“DIP Claims” means Claims held by the Plan Sponsor against the Debtor arising under the DIP 

Credit Agreement and the Final DIP Order.  
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“Disallowed” means any Claim, or any portion thereof, that (i) has been disallowed by Final Order 

or settlement; (ii) is listed on the Schedules at an amount of $0.00 or as contingent, disputed, or unliquidated 

and as to which a Claims Bar Date has been established but no Proof of Claim has been timely Filed, 

deemed timely Filed pursuant to either the Bankruptcy Code or any Final Order of the Bankruptcy Court, 

including the Claims Bar Date Order, or otherwise deemed timely Filed under applicable law; or (iii) is not 

listed on the Schedules and as to which a Claims Bar Date has been established but no Proof of Claim has 

been timely Filed or deemed timely Filed with the Bankruptcy Court pursuant to the Bankruptcy Code or 

any Final Order of the Bankruptcy Court, including the Claims Bar Date Order, or otherwise deemed timely 

Filed under applicable law.  “Disallow” and “Disallowance” shall have correlative meanings.  

“Disclosure Statement” means (i) the Disclosure Statement for Chapter 11 Plan of Reorganization 

of GT Real Estate Holdings, LLC [D.I. 438] (as amended, modified, or supplemented from time to time in 

accordance with its terms), including all exhibits and schedules thereto and references therein that relate to 

the Plan that are prepared and distributed in accordance with applicable law and (ii) any supplement, 

amendment, or modification thereto. 

“Disclosure Statement Order” means that certain Order (I) Approving the Plan Support and 

Sponsor Agreement, (II) Approving the Disclosure Statement and Form and Manner Notice of Thereof, 

(III) Approving Plan Solicitation and Voting Procedures, (IV) Approving Forms and Ballots, (V) Approving 

Form, Manner, and Scope of Confirmation Notices, (VI) Establishing Certain Deadlines in Connection 

with Approval of the Disclosure Statement And Confirmation of the Plan, and (VI) Granting Related Relief 

[D.I. 443] (as amended, modified, or supplemented by order of the Bankruptcy Court from time to time).  

“Disputed” means, with respect to a Claim or Interest, any portion thereof that is not yet Allowed 

or Disallowed.   

“Distribution Agent” means the Entity selected by the Debtor to make or to facilitate distributions 

pursuant to the Plan, other than those distributions made on account of Claims channeled to the Settlement 

Trust. 

“Distribution Record Date” means the date for determining which Holders of Allowed Claims are 

eligible to receive distributions under the Plan as set forth in the Disclosure Statement Order. 

“Effective Date” means, with respect to the Plan, the date that is a Business Day on which (i) no 

stay of the Confirmation Order is in effect; (ii) all conditions precedent specified in Article IX.A have been 

satisfied or waived (in accordance with Article IX.B); and (iii) the Plan is declared effective by the Debtor.  

Without limiting the foregoing, any action to be taken on the Effective Date may be taken on or as soon as 

reasonably practicable after the Effective Date.  

“Entity” shall have the meaning set forth in section 101(15) of the Bankruptcy Code. 

“Estate” means the Debtor’s estate in its Chapter 11 Case as created under sections 301 and 541 of 

the Bankruptcy Code. 

“Exculpated Parties” means (i) the Debtor; (ii) the directors and officers of the Debtor who served 

during any portion of this Chapter 11 Case; and (iii) the Professionals retained in this Chapter 11 Case by 

the Debtor.  For the avoidance of any doubt, the term “Exculpated Parties” shall include but not be limited 

to the Chief Restructuring Officer, the Independent Managers, and any Professional retained by the Debtor 

pursuant to section 327(a) or section 328 of the Bankruptcy Code. 
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“Executory Contract” means a prepetition contract to which the Debtor is a party that is subject to 

assumption or rejection under sections 365 or 1123 of the Bankruptcy Code. 

“Existing Independent Manager Agreements” means, collectively, (i) that certain independent 

manager agreement, dated as of May 31, 2022, setting forth the terms under which Mr. Lawrence Rolnick 

serves as Independent Manager to the Debtor and (ii) that certain independent manager agreement, dated 

as of May 31, 2022 setting forth the terms under which Mr. Vikram Jindal serves as Independent Manager 

to the Debtor, each as amended, restated or modified from time to time. 

“Existing LLC Agreement” means the Amended and Restated Limited Liability Company 

Agreement of GT Real Estate Holdings, LLC, a Delaware limited liability company, dated as of May 31, 

2022. 

“FCAA” means that certain Finance and Construction Administration Agreement, dated 

December 30, 2020, by and between the Debtor and the City.  

“File,” “Filed,” or “Filing” means file, filed, or filing in the Chapter 11 Case with the Bankruptcy 

Court or, with respect to the filing of a Proof of Claim or proof of Interest, with the Claims and Noticing 

Agent. 

“FILOT Agreement” means that certain Fee-in-Lieu-of-Tax and Incentive Agreement, dated April 

20, 2020, by and between the Debtor and the County.  

“Final DIP Order” means the Final Order Pursuant to Sections  105, 361, 362, 363, 364, 503 and 

507 of the Bankruptcy Code and Bankruptcy Rules  2002, 4001, 6004, AND 9014 (I) Authorizing the Debtor 

to Obtain Secured Superpriority Postpetition Financing and Grant Liens and Superpriority Administrative 

Claims, and (II) Granting Related Relief [D.I. 171].   

“Final Order” means, as applicable, an order or judgment of the Bankruptcy Court or other court 

of competent jurisdiction with respect to the relevant subject matter, which has not been reversed, stayed, 

modified, or amended, including any order subject to appeal but for which no stay of such order has been 

entered, and as to which the time to appeal or seek certiorari has expired and no appeal or petition for 

certiorari has been timely taken, or as to which any appeal that has been taken or any petition for certiorari 

that has been or may be Filed has been resolved by the highest court to which the order or judgment was 

appealed or from which certiorari was sought; provided, that, the possibility that a request for relief under 

Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule under the Bankruptcy Rules, the 

local rules of the Bankruptcy Court or applicable non-bankruptcy law, may be Filed relating to such order 

shall not prevent such order from being a Final Order. 

“General Unsecured Claims” means Unsecured Contractor Claims and all other Unsecured Claims 

against the Debtor, that are not (i) Administrative Claims; (ii) Priority Tax Claims; (iii) Other Priority 

Claims; (iv) Professional Fee Claims; (v) Priority Contractor Claims; (vi) City Claims; (vii) County Claims; 

and (viii) Affiliate Unsecured Claims.  

“Governmental Unit” shall have the meaning set forth in section 101(27) of the Bankruptcy Code. 

“GUC Allocation” means $500,000, which shall be used to fund distributions to holders of General 

Unsecured Claims, ratably, under the terms provided for herein. 

“Holder” means an Entity holding a Claim or an Interest, as applicable, each solely in its capacity 

as such. 
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“Impaired” means, when used in reference to a Claim or Interest, a Claim or Interest that is 

impaired within the meaning of section 1124 of the Bankruptcy Code. 

“Indemnification Obligations” means the Debtor’s indemnification obligations in place as of the 

Effective Date, whether in the bylaws, certificates of incorporation or formation, limited liability company 

agreements, other organizational or formation documents, board resolutions, management or 

indemnification agreements, or employment or other contracts, or otherwise, for the directors, officers, 

managers, or agents that are currently employed by, or serving on the board of directors or managers of, 

the Debtor as of the date immediately prior to the Effective Date, and the attorneys, accountants, investment 

bankers, and other professionals and agents that are currently employed by the Debtor as of the date 

immediately prior to the Effective Date, each of the foregoing solely in their capacities as such. 

“Independent Managers” means, collectively, Mr. Lawrence Rolnick and Mr. Vikram Jindal.  

“Insider” has the meaning set forth in section 101(31) of the Bankruptcy Code.  

“Insurance Policies” means any and all known and unknown insurance policies or contracts that 

have been issued at any time to, or that provide coverage in any capacity to, the Debtor or any predecessor, 

subsidiary, or past or present Affiliate of the Debtor, as an insured (whether as the first named insured, a 

named insured or an additional insured), or otherwise alleged to afford the Debtor insurance coverage, and 

all agreements, documents or instruments related thereto, including but not limited to, the D&O Liability 

Insurance Policies and/or any agreements with third-party administrators. 

“Insured Claim” means any Claim against the Debtor for which the Debtor is entitled to coverage, 

indemnification, reimbursement, contribution or other payment under an Insurance Policy. 

“Insurer” means any company or other entity that issued any Insurance Policies, any third-party 

administrators of claims against the Debtor or asserted under the Insurance Policies, and any respective 

predecessors and/or affiliates thereof. 

“Interest” means any common stock, limited liability company interest (including any Common 

Equity Interests) equity security (as defined in section 101(16) of the Bankruptcy Code), equity, ownership, 

profit interests, unit, share, or equitable interest in the Debtor (including all issued, unissued, authorized, or 

outstanding shares of capital stock of the Debtor and any other rights, options, warrants, stock appreciation 

rights, phantom stock rights, restricted stock units, redemption rights, repurchase rights, convertible, 

exercisable, or exchangeable securities or other agreements, arrangements or commitments of any character 

relating to, or whose value is related to, any such interest or other ownership interest in the Debtor), whether 

or not arising under or in connection with any employment agreement and whether or not certificated, 

transferable, preferred, common, voting, or denominated “stock” or a similar security. 

“Interlocal Agreement” means that certain Interlocal Agreement, dated April 17, 2020, by and 

between the City and the County.  

“Judicial Code” means title 28 of the United States Code, 28 U.S.C. §§ 1–4001. 

“LDA” means that certain Land Development Agreement, dated December 30, 2020, by and 

between the Debtor and the City.  

“Lien” shall have the meaning set forth in section 101(37) of the Bankruptcy Code. 

“MBM” means Mascaro/Barton Malow, a Joint Venture, and its Related Parties.  
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“New Organizational Documents” means with respect to the Reorganized Debtor, the form of the 

certificates or articles of incorporation, bylaws, or such other applicable formation documents of the 

Reorganized Debtor.  

“Other Priority Claim” means any Claim against the Debtor entitled to priority in right of payment 

under section 507(a) of the Bankruptcy Code, other than (i) an Administrative Claim, (ii) a Priority Tax 

Claim, or (iii) a Priority Contractor Claim. 

“Other Secured Claim” means any Secured Claim against the Debtor, including any Secured Tax 

Claim, unless otherwise expressly classified as such in Article III.  For the avoidance of doubt, an Other 

Secured Claim shall not include any (i) Secured Contractor Claims or (ii) Prepetition Secured Note Claims.  

“Person” shall have the meaning set forth in section 101(41) of the Bankruptcy Code. 

“Permitted Mechanic’s Lien” means a lien that (x) complies in all respects with the South Carolina 

Mechanic’s Lien Law and (y) has not been dissolved pursuant to S.C. Code Ann. § 29-5-90; provided, that, 

any notice of such mechanic’s lien required to prevent dissolution of a lien that otherwise complies with 

the South Carolina Mechanic’s Lien Law shall be considered effective for timing purposes so long as it is 

filed and served within the ninety day period required under S.C. Code Ann. § 29-5-90, notwithstanding 

whether such notice of mechanic’s lien was filed before or after the Petition Date. 

“Petition Date” means June 1, 2022. 

“Plan” means this Chapter 11 Plan of Reorganization of GT Real Estate Holdings, LLC (including 

the Plan Supplement and all exhibits hereto and thereto), as the same may be amended, modified, 

supplemented or amended and restated from time to time. 

“Plan Objection Deadline” means the date by which objections to Confirmation of the Plan must 

be Filed as established by the Disclosure Statement Order. 

“Plan Sponsor” means DT Sports Holding, LLC. 

“Plan Sponsor Agreement” means the plan support and sponsorship agreement to be entered into 

by the Plan Sponsor in support of the Plan, attached to the Disclosure Statement. 

“Plan Sponsor Fee Claims” means Claims for the reasonable and documented professional fees 

incurred by the Plan Sponsor in connection with the Plan, the Plan Sponsor Transaction, and the other 

Restructuring Transactions.    

“Plan Sponsor First Lien Secured Note” means a new first lien non-recourse note in the amount 

of $60.5 million plus the amount of the Plan Sponsor Senior Obligations that shall accrue interest at the rate 

of 8% per annum, payable in kind and compounded annually, and shall be secured by a mortgage on the 

Project Site (and the Project Materials solely with respect to Plan Sponsor Note Tranche B), which will be 

issued in favor of the Plan Sponsor upon the Effective Date, which note shall be structured in a tax efficient 

manner and comprised of three tranches: (a) Plan Sponsor Note Tranche A, (b) Plan Sponsor Note Tranche 

B, and (c) Plan Sponsor Note Tranche C. 

“Plan Sponsor Note Tranche A” means a tranche of the Plan Sponsor First Lien Secured Note 

with a principal amount of $10 million, which shall have a maturity date on the second anniversary of the 

Effective Date and be entitled to first priority payment from the proceeds of any Third Party Project Site 

Sale until paid in full. 
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“Plan Sponsor Note Tranche B” means a tranche of the Plan Sponsor First Lien Secured Note 

with a principal amount equal to the sum of the Restoration Expenses and shall (1) in addition to the non-

recourse lien on the Project Site pursuant to the Plan Sponsor First Lien Secured Note, be secured by a first 

priority non-recourse lien on the Project Materials and an obligation entitling the Plan Sponsor to cause the 

Project Materials to be sold, without having to first take any action to foreclose on the Project Materials, to 

reimburse the Plan Sponsor for such Restoration Expenses, (2) have a maturity date on the third anniversary 

of the Effective Date, (3) require that all Restoration Recoveries be used to pay down the amount of the 

Plan Sponsor Note Tranche B on a first priority basis or otherwise be segregated and retained as collateral 

until the Restoration is complete, and (4) be entitled to second priority payment from the proceeds of any 

Third Party Project Site Sale only after payment in full of Plan Sponsor Note Tranche A. 

“Plan Sponsor Note Tranche C” means a tranche of the Plan Sponsor First Lien Secured Note 

with a principal amount equal to the sum of (a) $50.5 million plus (b) the Allowed DIP Claims as of the 

Effective Date, which shall have a maturity date on the fifth anniversary of the Effective Date and be entitled 

to a third priority payment from the proceeds of any Third Party Project Site Sale only after payment in full 

of Plan Sponsor Note Tranche A and Plan Sponsor Note Tranche B. 

“Plan Sponsor Participation Interest Contribution” means a participation interest in the Plan 

Sponsor First Lien Secured Note granted by the Plan Sponsor to the Class 5 Trust that will entitle the Class 

5 Trust to (x) 100% of the first $10 million of payments made to satisfy Plan Sponsor Note Tranche  C, 

(y) 50% of all subsequent payments made to satisfy Plan Sponsor Note Tranche C until the Plan Sponsor 

has  received payments in an amount equal to the Allowed DIP Claims as of the Effective Date on account 

of the aggregate payments made to satisfy Plan Sponsor Note Tranche A and Plan Sponsor Note Tranche 

C, and (z) 75% of the payments on account of the Plan Sponsor Note Tranche C thereafter.  

“Plan Sponsor Senior Obligations” means an amount equal to the sum of (a) the Allowed DIP 

Claims as of the Effective Date and  (b) the amount of the Restoration Expenses. 

“Plan Sponsor Transaction” means the plan sponsorship and other related transactions 

contemplated by the Plan Sponsor Agreement to be effectuated thereby and by the Plan, including but not 

limited to the funding of (a) the Settlement Amount, (b) the GUC Allocation, and (c) the Restoration, which 

transactions are further described in Article IV herein.   

“Plan Supplement” means the compilation of documents and forms of documents, Schedules, and 

exhibits to the Plan, which shall be filed no later than seven (7) days prior to the Voting Deadline, including 

but not limited to, as applicable: (i) the Settlement Trust Agreement; (ii) the Class 5 Trust Agreement; 

(iii) the Assumed Executory Contracts and Unexpired Leases Schedule; (iv) the Schedule of Retained 

Causes of Action; (v) the New Organizational Documents; (vi) the Description of Transaction Steps; 

(vii) any documents identifying the managers of the Reorganized Debtor; and (viii) any documents 

identifying compensation payable to Insiders of the Debtor.  Any reference to the Plan Supplement in the 

Plan shall include each of the documents identified above as (i) through (ix), as applicable.  The Debtor 

shall be entitled (x) to add documents to the Plan Supplement at any time through and including the 

Confirmation Hearing and (y) to amend any documents included in the Plan Supplement in accordance with 

their respective terms and Article X of this Plan through and including the Effective Date.   

“Prepetition Secured Note” means that certain Amended and Restated Promissory Note and 

Guaranty (Secured by Real Property), dated as of May 26, 2022, by and between the Debtor, as borrower, 

and the Plan Sponsor, as lender, with a principal amount of $4,000,000.  

“Prepetition Debt Documents” means the documents governing the Prepetition Secured Note.  
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“Prepetition Secured Note Claims” means Claims arising under the Prepetition Secured Note.  

“Priority Contractor Claim” means an unsecured Claim held by a Contractor entitled to priority 

under the Bankruptcy Code. 

“Priority Tax Claim” means any Claim of a Governmental Unit of the kind specified in section 

507(a)(8) of the Bankruptcy Code. 

“Professional” means an Entity (i) employed pursuant to a Bankruptcy Court order in accordance 

with sections 327, 363, or 1103 of the Bankruptcy Code and to be compensated for services rendered before 

or on the Effective Date, pursuant to sections 327, 328, 329, 330, 331, or 363 of the Bankruptcy Code; or 

(ii) awarded compensation and reimbursement by the Bankruptcy Court pursuant to section 503(b)(4) of 

the Bankruptcy Code. 

“Professional Fee Claims” means all Claims for fees and expenses (including transaction and 

success fees) incurred by a Professional on or after the Petition Date through the Confirmation Date. 

“Professional Fee Escrow Account” means an escrow account established and funded by the 

Debtor in an amount equal to the Professional Fee Escrow Amount. 

“Professional Fee Escrow Amount” means the aggregate amount of Professional Fee Claims and 

other unpaid fees and expenses the Professionals estimate they have incurred or will incur in rendering 

services to the Debtor prior to and as of the Confirmation Date, which estimates Professionals shall deliver 

to the Debtor in accordance with Article II.D of the Plan. 

“Project” means the mixed-use, pedestrian-friendly community, sports, and entertainment venue 

that would also include a new headquarters and practice facility for the Carolina Panthers of the National 

Football League, located in the City, that the Debtor was to own and develop.  

“Project Documents” means the documents governing the development of the Project, including 

the Dedication Agreement, FCAA, FILOT Agreement, Interlocal Agreement, and LDA. 

“Project Materials” means the structures, fixtures, scrap, personal property and any other materials 

from the Project Site owned by the Debtor.  

“Project Site” means those certain pieces, parcels or tracts of land, lying, being and situate in the 

County of York, State of South Carolina, with the following parcel numbers assigned by the County: 

6300401020, 6640000021, 6660000015, 6300401031, 6640000009, and parcels 6640102003, 6640000022, 

and 6640000011 to the extent they are determined to be part of the Project Site.  For the avoidance of doubt, 

the Project Site excludes any land and other property held by Waterford Golf Club, LLC and any other real 

property owned by the Debtor that is contiguous to real property held or controlled by Waterford Golf Club, 

LLC. 

“Proof of Claim” means a proof of Claim or Interest that is Filed against the Debtor in the Chapter 

11 Case. 

“Reinstate,” “Reinstated,” or “Reinstatement” means, with respect to Claims and Interests, that 

the Claim or Interest shall be rendered Unimpaired in accordance with section 1124 of the Bankruptcy 

Code. 
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“Related Party” means with respect to any Person or Entity, such Person or Entity’s current and 

former Affiliates, and such Entities’ and their current and former Affiliates’ current and former directors, 

managers, officers, independent managers, equity holders (regardless of whether such interests are held 

directly or indirectly), predecessors, successors, and assigns, subsidiaries, and each of their respective 

current and former equity holders, officers, directors, managers, principals, members, employees, agents, 

advisory board members, financial advisors, partners, attorneys, accountants, managed accounts or funds, 

management companies, fund advisors, investment bankers, consultants, representatives, and other 

professionals, each in its capacity as such.  For the avoidance of doubt, the Related Parties of the Debtor 

include, but are not limited to, the defendants in the County State Court Action: the Plan Sponsor, Tepper 

Sports Holding, Inc., and Appaloosa Management L.P. 

“Released Claims” means, solely with respect to the Released Parties, any and all claims, 

obligations (contractual or otherwise), suits, judgments, damages, rights, liabilities, or Causes of Action, 

whether known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law, equity, or 

otherwise, including direct and derivative claims, relating to any actions, transactions, events, dealings, or 

omissions taking place on or before the Effective Date arising out of, or in any way related to in any manner, 

the Debtor, the Project, the Project Documents, the Project Site, the Construction Manager Agreement, the 

Prepetition Secured Note, the Prepetition Debt Documents, the Plan, any Definitive Document, the 

Disclosure Statement, the Plan Sponsor Transaction, the Sale Process, any Restructuring Transaction, any 

contract, instrument, release, or other agreement or document created or entered into in connection with the 

Project, the Plan, the Disclosure Statement, the Chapter 11 Case, the pursuit of Confirmation, the pursuit 

of Consummation, the administration and implementation of the Plan, including the issuance or distribution 

of Securities pursuant to the Plan, or the distribution of property under the Plan, or any other related 

agreement, or upon any other act or omission, transaction, agreement, event, or other occurrence taking 

place on or before the Effective Date related or relating to the foregoing; provided, that, for the avoidance 

of doubt, the Released Claims do not include any Causes of Action listed in the Schedule of Retained 

Causes of Action. 

“Released Party” means each of the following in their capacity as such: (i) to the extent that MBM 

votes to accept the Plan and otherwise does not, directly or indirectly, object to Confirmation of the Plan or 

impede the Consummation of the Plan, MBM and its Related Parties; (ii) the Plan Sponsor; (iii) the DIP 

Lender; (iv) the Independent Managers; (v) the Chief Restructuring Officer; (vi) Appaloosa Management 

L.P.; (vii) Tepper Sports Holding, Inc.; (viii) the City; (ix) each Related Party of each Person or Entity in 

the foregoing clauses (i) through (viii); and (x) the Related Parties of the Debtor. 

“Releasing Party” means each of the following in their capacity as such: (i) the Plan Sponsor; 

(ii) the DIP Lender; (iii) all Holders of Claims and Interests, other than Holders of Class 5 Claims, whether 

or not such Holders have voted to accept or reject the Plan or abstain from voting on the Plan; (iv) any 

entity asserting a Claim only by or through MBM; and (v) each Related Party of each Person or Entity in 

the foregoing clauses (i) through (iv) only to the extent the Person or Entity in the foregoing clauses (i) 

through (iv) can bind any such Related Party to the terms of this Plan under applicable law.  

“Reorganized Debtor” means the Debtor, or any successor thereto, as reorganized by merger, 

consolidation, or otherwise, on or after the Effective Date pursuant to the Plan. 

“Reserve” means the procedures described in the Settlement Trust Agreement through which the 

Settlement Trustee shall reserve portions of the Settlement Amount and GUC Allocation to satisfy Disputed 

Claims that are Allowed after the Effective Date and any expenses incurred by the Settlement Trust.   

“Restoration” means any and all actions to be undertaken to prepare the Project Site for sale or use, 

including, without limitation and as applicable, actions related to the removal of the Project Materials from 
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the Project Site, compliance with any environmental obligations related to the Project Site, including with 

respect to obligations arising or existing in connection with the South Carolina Property-Related Claims, 

and any other necessary or desired improvements, which shall be undertaken by the Plan Sponsor, or the 

City (if the City acquires the Plan Sponsor’s rights under the Plan Sponsor First Lien Secured Note), each 

in their respective sole discretion pursuant to the terms of the Plan Sponsor First Lien Secured Note, if no 

third party wishes to retain such structures and/or fixtures pursuant to a Third Party Project Site Sale. 

“Restoration Expenses” means the expenses incurred related to the Restoration.  

 “Restoration Recoveries” means the amounts recovered from the sale and/or disposition of the 

Project Materials. 

“Restructuring Transaction” has the meaning ascribed in Article IV.C of the Plan.  

“Sale Process” means the process commenced by the Debtor’s Independent Managers on behalf of 

the Debtor to market the Project Site for sale to third parties. 

“Schedule of Retained Causes of Action” means a schedule of retained Causes of Action which 

shall be set forth in the Plan Supplement. 

“Schedules” means, collectively, the schedules of assets and liabilities, schedules of Executory 

Contracts and Unexpired Leases, and statements of financial affairs Filed by the Debtor on July 8, 2022, as 

the same may be further amended, modified, or supplemented from time to time.  

“Secured” means, when referring to a Claim, a Claim secured by a Lien on property in which the 

Estate has an interest, which Lien is valid, perfected, and enforceable pursuant to applicable law or by a 

Final Order, or that is subject to setoff pursuant to section 553 of the Bankruptcy Code, to the extent of the 

value of the applicable creditor’s interest in the Estate’s interest in such property or to the extent of the 

amount subject to setoff, as applicable, in each case, as determined pursuant to section 506(a) of the 

Bankruptcy Code. 

“Secured Contractor Claim” means any Claim that is secured by a Permitted Mechanic’s Lien.  

“Secured Tax Claim” means any Secured Claim against the Debtor that, absent its Secured status, 

would be entitled to priority in right of payment under section 507(a)(8) of the Bankruptcy Code 

(determined irrespective of time limitations), including any related Secured Claim for penalties. 

“Securities Act” means the Securities Act of 1933, 15 U.S.C. §§ 77a–77aa, as amended, together 

with the rules and regulations promulgated thereunder. 

“Security” shall have the meaning set forth in section 101(49) of the Bankruptcy Code. 

“Settlement Amount” means $60,000,000 to be provided by the Plan Sponsor pursuant to the Plan 

Sponsor Transaction, which (a) may be reduced pursuant to the claims reconciliation process described in 

Article VII.A, and (b) shall be used to pay the expenses of the Settlement Trust and otherwise fund the 

distributions to Holders of Allowed Contractor Claims and Allowed General Unsecured Claims, as 

provided under the terms described herein.  

“Settlement Trust” means the trust to be formed by the Debtor on the Effective Date to distribute 

the proceeds of the Settlement Amount and the GUC Allocation, the governing terms of which shall be set 

forth in the Settlement Trust Agreement as set forth in the Plan Supplement. 
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“Settlement Trust Agreement” means the agreement establishing the terms and conditions of the 

Settlement Trust as set forth in the Plan Supplement.  

“Settlement Trustee” means the trustee appointed through the Settlement Trust Agreement and 

selected by MBM in consultation with the Debtor and the Plan Sponsor. 

“South Carolina Mechanic’s Lien Law” means S.C. Code Ann. § 29-5-10, et seq. 

“South Carolina Property-Related Claims” means Claims held by the State of South Carolina for 

wetland mitigation and interchange obligations of the Debtor.  

“Third Party Project Site Sale” means a sale of the Project Site by the Debtor or the City to a third 

party.  

“U.S. Trustee” means the Office of the United States Trustee for the District of Delaware. 

“Unexpired Lease” means a prepetition lease to which the Debtor is a party that is subject to 

assumption or rejection by the Debtor under section 1123 of the Bankruptcy Code. 

“Unimpaired” means, with respect to a Claim or a Class of Claims or Interests, a Claim or an 

Interest that is unimpaired within the meaning of section 1124 of the Bankruptcy Code. 

“Unsecured” means, with respect to any Claim, a Claim that is not a Secured Claim. 

“Unsecured Contractor Claims” means Unsecured Claims held by Contractors, including any 

Claims arising from or related to the rejection of an Executory Contract.  

“Voting Deadline” means the date and time specifically set forth in the Disclosure Statement Order, 

which is the deadline for submitting Ballots to accept or reject the Plan in accordance with section 1126 of 

the Bankruptcy Code. 

“Waterford” means Waterford Golf Club, LLC and Waterford Golf Club 1, LLC.  

B. Rules of Interpretation 

For purposes herein: (i) in the appropriate context, each term, whether stated in the singular or the 

plural, shall include both the singular and the plural, and pronouns stated in the masculine, feminine, or 

neuter gender shall include the masculine, feminine, and the neuter gender; (ii) except as otherwise provided 

herein, any reference herein to a contract, lease, instrument, release, indenture, or other agreement or 

document being in a particular form or on particular terms and conditions means that the referenced 

document shall be substantially in that form or substantially on those terms and conditions; (iii) except as 

otherwise provided, any reference herein to an existing document or exhibit having been Filed or to be Filed 

shall mean that document or exhibit, as it may thereafter be amended, restated, supplemented, or otherwise 

modified in accordance with the Plan; (iv) unless otherwise specified herein, all references herein to 

“Articles” are references to Articles of the Plan or hereto; (v) unless otherwise stated herein, the words 

“herein,” “hereof,” and “hereto” refer to the Plan in its entirety rather than to a particular portion of the 

Plan; (vi) captions and headings to Articles are inserted for convenience of reference only and are not 

intended to be a part of or to affect the interpretation hereof; (vii) the words “include” and “including,” and 

variations thereof, shall not be deemed to be terms of limitation, and shall be deemed to be followed by the 

words “without limitation”; (viii) unless otherwise specified, the rules of construction set forth in section 

102 of the Bankruptcy Code shall apply to the Plan; (ix) any term used in capitalized form herein that is not 

otherwise defined but that is used in the Bankruptcy Code or the Bankruptcy Rules shall have the meaning 
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assigned to that term in the Bankruptcy Code or the Bankruptcy Rules, as the case may be; (x) any docket 

number references in the Plan shall refer to the docket number of any document Filed with the Bankruptcy 

Court in the Chapter 11 Case; (xi) references to “Proofs of Claim,” “Holders of Claims,” “Disputed 

Claims,” and the like shall include “Proofs of Interest,” “Holders of Interests,” “Disputed Interests,” and 

the like as applicable; (xii) references to “shareholders,” “directors,” and/or “officers” shall also include 

“members” and/or “managers,” as applicable, as such terms are defined under the applicable state limited 

liability company laws; (xiii) any immaterial effectuating provisions may be interpreted by the Debtor in 

such a manner that is consistent with the overall purpose and intent of the Plan all without further notice to 

or action, order, or approval of the Bankruptcy Court or any other Entity, and such interpretation shall 

control, provided, that, no effectuating provision shall be immaterial or deemed immaterial if it has any 

substantive legal or economic effect on any party; and (xiv) except as otherwise provided, any references 

to the Effective Date shall mean the Effective Date or as soon as reasonably practicable thereafter. 

C. Computation of Time 

Unless otherwise specifically stated herein, the provisions of Bankruptcy Rule 9006(a) shall apply 

in computing any period of time prescribed or allowed herein.  If the date on which a transaction may occur 

pursuant to the Plan shall occur on a day that is not a Business Day, then such transaction shall instead 

occur on the next Business Day. 

D. Governing Law 

Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy Code and 

Bankruptcy Rules) or unless otherwise specifically stated herein, the laws of the State of Delaware, without 

giving effect to the principles of conflict of laws, shall govern the rights, obligations, construction, and 

implementation of the Plan, any agreements, documents, instruments, or contracts executed or entered into 

in connection with the Plan (except as otherwise set forth in those agreements, in which case the governing 

law of such agreement shall control). 

E. Consultation, Information, Notice, and Consent Rights 

Any and all consultation, information, notice, and consent rights of the Plan Sponsor, if any, set 

forth in the Plan or any Definitive Document, with respect to the form and substance of the Plan, all exhibits 

to the Plan, the Plan Supplement, including any amendments, restatements, supplements, or other 

modifications to such agreements and documents, shall be incorporated herein by this reference and shall 

be fully enforceable as if stated herein. 

F. Reference to Monetary Figures 

All references in the Plan to monetary figures shall refer to currency of the United States of 

America, unless otherwise expressly provided herein.  Any conversion required to convert foreign currency 

to United States dollars shall be done using the applicable exchange rates on the Petition Date. 

G. Reference to the Debtor or the Reorganized Debtor 

Except as otherwise specifically provided in the Plan to the contrary, references in the Plan to the 

Debtor or the Reorganized Debtor shall mean (i) prior to the Effective Date, the Debtor and, (ii) on or after 

the Effective Date, the Reorganized Debtor. 

H. Controlling Document 

In the event of an inconsistency between the Plan and the Disclosure Statement, the terms of the 

Plan shall control in all respects.  In the event of an inconsistency between the Plan and the Plan 
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Supplement, the terms of the relevant document in the Plan Supplement shall control (unless stated 

otherwise in such Plan Supplement document or in the Confirmation Order).  In the event of an 

inconsistency between the Confirmation Order and the Plan, the Disclosure Statement, or the Plan 

Supplement, the Confirmation Order shall control. 

ARTICLE II. 

ADMINISTRATIVE CLAIMS, PROFESSIONAL FEE CLAIMS, ADEQUATE PROTECTION 

CLAIMS, AND PRIORITY CLAIMS 

In accordance with section 1123(a)(1) of the Bankruptcy Code, (i) Administrative Claims; (ii) DIP 

Claims; (iii) Professional Fee Claims; and (iv) Priority Tax Claims have not been classified and, thus, are 

excluded from the classification of Claims and Interests set forth in Article III.  

A. Administrative Claims (Excluding Administrative Contractor Claims) 

Except to the extent that an Administrative Claim has already been paid during the Chapter 11 Case 

or a Holder of an Allowed Administrative Claim and the Debtor (or after the Effective Date, such Holder 

and the Reorganized Debtor), agree to less favorable treatment, each Holder of an Allowed Administrative 

Claim shall be paid in full in Cash (i) if such Administrative Claim is Allowed as of the Effective Date, on 

the Effective Date; or (ii) if such Administrative Claim is not Allowed as of the Effective Date, upon entry 

of an order of the Bankruptcy Court Allowing such Claim, or as soon as reasonably practicable thereafter; 

provided, that, if an Allowed Administrative Claim arises from liabilities incurred by the Debtor’s Estate 

in the ordinary course of business after the Petition Date, such Claim shall be paid in the ordinary course 

of business in accordance with the terms and conditions of the particular transaction giving rise to such 

Claim. 

Except as otherwise provided in this Article II or the Claims Bar Date Order, requests for payment 

of Allowed Administrative Claims must be Filed and served on the Reorganized Debtor pursuant to the 

procedures specified in the Confirmation Order and the notice of entry of the Confirmation Order no later 

than the Administrative Claims Bar Date; provided, that, the Administrative Claims Bar Date shall not 

apply to Professional Fee Claims or Administrative Claims arising in the ordinary course of business and 

already paid. 

The Reorganized Debtor may settle Administrative Claims in the ordinary course of business 

without further Bankruptcy Court approval.  Additionally, the Debtor or the Reorganized Debtor, as 

applicable, may object to any Administrative Claim.  Unless the Debtor or the Reorganized Debtor (or other 

party with standing) object to a timely-Filed and properly served Administrative Claim, such 

Administrative Claim will be deemed Allowed in the amount requested.  In the event that the Debtor or the 

Reorganized Debtor objects to an Administrative Claim, the parties may confer to try to reach a settlement 

and, failing that, the Bankruptcy Court will determine whether such Administrative Claim should be 

Allowed and, if so, in what amount.  

HOLDERS OF ADMINISTRATIVE CLAIMS THAT ARE REQUIRED TO, BUT DO NOT, 

FILE AND SERVE A REQUEST FOR PAYMENT OF SUCH ADMINISTRATIVE CLAIMS BY 

THE ADMINISTRATIVE CLAIMS BAR DATE SHALL BE FOREVER BARRED, ESTOPPED, 

AND ENJOINED FROM ASSERTING SUCH ADMINISTRATIVE CLAIMS AGAINST THE 

DEBTOR OR ITS PROPERTY, AND SUCH ADMINISTRATIVE CLAIMS SHALL BE DEEMED 

DISCHARGED AS OF THE EFFECTIVE DATE. 
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B. Administrative Contractor Claims 

Except to the extent that an Administrative Contractor Claim has already been paid during the 

Chapter 11 Case or a Holder of an Allowed Administrative Contractor Claim and the Debtor (or after the 

Effective Date, such Holder and the Reorganized Debtor), agree to less favorable treatment, all 

Administrative Contractor Claims shall be channeled to the Settlement Trust.  On the Effective Date, 

holders of Administrative Contractor Claims that are Allowed shall receive their pro rata share of the 

Settlement Amount through the Settlement Trust, after payment in full of Allowed Secured Contractor 

Claims, subject to the Reserve.   

 

C. DIP Claims 

On the Effective Date, pursuant to the Plan Sponsor Transaction, all DIP Claims shall be Allowed 

and exchanged for the Debtor’s remaining cash immediately prior to the Effective Date, 100% of the 

membership interests in the Reorganized Debtor, and a portion of the Plan Sponsor First Lien Secured Note, 

in full and final satisfaction, compromise, settlement, release, and discharge of such DIP Claims.   

All Plan Sponsor Fee Claims, including those arising under the DIP Credit Agreement, shall be 

paid in full in Cash on the Effective Date.  

D. Professional Fee Claims 

a. Final Fee Applications 

All final requests for allowance and payment of Professional Fee Claims must be Filed with the 

Bankruptcy Court no later than the first Business Day that is forty-five (45) days after the Effective Date 

unless otherwise ordered by the Bankruptcy Court.  Any objections to Professional Fee Claims shall be 

Filed and served no later than fourteen (14) days after the Filing of final requests for allowance and payment 

of Professional Fee Claims. 

b. Professional Fee Escrow Account 

As soon as reasonably practicable after the Confirmation Date and no later than the Effective Date, 

the Debtor shall establish and fund the Professional Fee Escrow Account with Cash from proceeds of 

remaining availability under the DIP Credit Agreement equal to the Professional Fee Escrow Amount.  The 

Professional Fee Escrow Account shall be maintained in trust for the Professionals and for no other Person 

or Entity until all Professional Fee Claims Allowed by the Bankruptcy Court have been irrevocably paid in 

full in Cash to the Professionals pursuant to one or more Final Orders of the Bankruptcy Court.  No liens, 

claims, or interests shall encumber the Professional Fee Escrow Account or Cash held in the Professional 

Fee Escrow Account in any way.  Such funds shall not be considered property of the Estate, the Debtor, or 

the Reorganized Debtor. 

The amount of Professional Fee Claims owing to the Professionals shall be paid in Cash to such 

Professionals from the funds held in the Professional Fee Escrow Account as soon as reasonably practicable 

after such Professional Fee Claims are Allowed by an order of the Bankruptcy Court; provided, that, the 

Debtor’s obligations with respect to Professional Fee Claims shall not be limited nor deemed to be limited 

in any way to the balance of funds held in the Professional Fee Escrow Account.   

If the amount of funds in the Professional Fee Escrow Account is insufficient to fund payment in 

full of all Allowed Professional Fee Claims and any other Allowed amounts owed to Professionals, the 

deficiency shall be promptly funded to the Professional Fee Escrow Account by the Plan Sponsor without 
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any further notice to, action, order, or approval of the Bankruptcy Court or by any other Entity.  When all 

Professional Fee Claims Allowed by the Bankruptcy Court have been irrevocably paid in full to the 

Professionals pursuant to one or more Final Orders of the Bankruptcy Court, any remaining funds held in 

the Professional Fee Escrow Account shall promptly be paid to the Plan Sponsor without any further notice 

to or action, order, or approval of the Bankruptcy Court or any other Entity. 

c. Professional Fee Escrow Amount 

The Professionals shall provide a reasonable and good-faith estimate of their fees and expenses 

incurred in rendering services to the Debtor before and as of the Effective Date projected to be outstanding 

as of the Effective Date, and shall deliver such estimate to the Debtor no later than five Business Days prior 

to the anticipated Effective Date; provided, that, such estimate shall not be considered an admission or 

limitation with respect to the fees and expenses of such Professional and such Professionals are not bound 

to any extent by the estimates.  If a Professional does not provide an estimate, the Debtor may estimate a 

reasonable amount of unbilled fees and expenses of such Professional, taking into account any prior 

payments; provided, that, such estimate shall not be binding or considered an admission with respect to the 

fees and expenses of such Professional.  The total aggregate amount so estimated as of the Effective Date 

shall be utilized by the Debtor to determine the amount to be funded to the Professional Fee Escrow 

Account; provided, that, the Plan Sponsor shall use Cash on hand to increase the amount of the Professional 

Fee Escrow Account to the extent fee applications are Filed after the Effective Date in excess of the amount 

held in the Professional Fee Escrow Account based on such estimates. 

d. Post-Confirmation Fees and Expenses 

Except as otherwise specifically provided in the Plan, on and after the Confirmation Date, the 

Debtor or the Reorganized Debtor, as applicable, may, in the ordinary course of business and without any 

further notice to or action, order, or approval of the Bankruptcy Court, pay in Cash the reasonable and 

documented legal, professional, or other fees and expenses related to implementation of the Plan and 

Consummation incurred by the Debtor or the Reorganized Debtor, as applicable.   

As of the Confirmation Date, any requirement that Professionals comply with sections 327 through 

331, 363, and 1103 of the Bankruptcy Code in seeking retention, compensation for services rendered, or 

reimbursement for expenses incurred on or after such date shall terminate, and the Debtor or the 

Reorganized Debtor, as applicable, may employ any Professional in the ordinary course of business without 

any further notice to or action, order, or approval of the Bankruptcy Court. 

E. Priority Tax Claims 

Except to the extent that a Holder of an Allowed Priority Tax Claim and the Debtor agree (whether 

before or after the Effective Date) to a less favorable treatment, in full and final satisfaction, settlement, 

release, and discharge of and in exchange for each Allowed Priority Tax Claim, each Holder of such 

Allowed Priority Tax Claim shall be treated in accordance with the terms set forth in section 1129(a)(9)(C) 

of the Bankruptcy Code and, for the avoidance of doubt, Holders of Allowed Priority Tax Claims will 

receive interest on such Allowed Priority Tax Claims after the Effective Date in accordance with sections 

511 and 1129(a)(9)(C) of the Bankruptcy Code. 
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ARTICLE III. 

CLASSIFICATION AND TREATMENT OF CLAIMS AND INTERESTS 

A. Summary of Classification 

All Claims and Interests, except for Administrative Claims, DIP Claims, Professional Fee Claims, 

and Priority Tax Claims, are classified in the Classes set forth in this Article III for all purposes, including 

voting, Confirmation, and distributions pursuant to the Plan and pursuant to sections 1122 and 1123(a)(1) 

of the Bankruptcy Code.  A Claim or Interest is classified in a particular Class only to the extent that such 

Claim or Interest qualifies within the description of that Class and is classified in other Classes to the extent 

that any portion of such Claim or Interest qualifies within the description of such other Classes.  A Claim 

or Interest also is classified in a particular Class for the purpose of receiving distributions pursuant to the 

Plan only to the extent that such Claim or Interest is an Allowed Claim or Allowed Interest in that Class 

and has not been paid, released, or otherwise satisfied prior to the Effective Date.  

The classification of Claims and Interests pursuant to the Plan is as follows:  

Class Claim / Interest Status Voting Rights 

1(a) Other Priority Claims Unimpaired 
Not Entitled to Vote 

(Deemed to Accept) 

1(b) Priority Contractor Claims Impaired Entitled to Vote 

2 Other Secured Claims  Unimpaired 
Not Entitled to Vote 

(Deemed to Accept) 

3 
Prepetition Secured Note 

Claims 
Impaired Entitled to Vote 

4 Secured Contractor Claims Impaired Entitled to Vote 

5 
County, City, Affiliate 

Claims 
Impaired Entitled to Vote 

6 

General Unsecured Claims 

(including Unsecured 

Contractor Claims) 

Impaired Entitled to Vote 

7 Interests  Impaired 

Not Entitled to Vote  

(Deemed to Reject  

Solely on Account of Plan 

Sponsor’s Interest)  

 

B. Treatment of Claims and Interests 

Class 1(a) – Other Priority Claims 

a. Classification: Class 1(a) consists of all Other Priority Claims against the Debtor. 

b. Treatment:  Except to the extent that a Holder of an Allowed Other Priority Claim and the 

Debtor or the Reorganized Debtor, as applicable, agree to a less favorable treatment, in full 

and final satisfaction, compromise, settlement, release, and discharge of and in exchange 

for such Allowed Other Priority Claim, each such Holder shall receive payment in full, in 
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Cash, of the unpaid portion of its Allowed Other Priority Claim on the Effective Date or as 

soon thereafter as reasonably practicable (or, if payment is not then due, shall be paid in 

accordance with its terms in the ordinary course). 

c. Voting: Class 1(a) is Unimpaired under the Plan.  Each Holder of an Allowed Other Priority 

Claim is conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the 

Bankruptcy Code.  Therefore, Holders of Allowed Other Priority Claim are not entitled to 

vote to accept or reject the Plan. 

Class 1(b) – Priority Contractor Claims 

a. Classification: Class 1(b) consists of all Priority Contractor Claims against the Debtor. 

b. Treatment:  Each Priority Contractor Claim shall be channeled to the Settlement Trust.  On 

the Effective Date, in full and final satisfaction, compromise, settlement, release, and 

discharge of and in exchange for each Allowed Priority Contractor Claim, each such Holder 

shall receive its pro rata share of the Settlement Amount, after all Allowed Secured 

Contractor Claims and Allowed Administrative Contractor Claims have been paid in full, 

subject to the Reserve.   

c. Voting: Class 1(b) is impaired under the Plan.  Each Holder of an Allowed Priority 

Contractor Claim is entitled to vote to accept or reject the Plan. 

Class 2 – Other Secured Claims 

a. Classification: Class 2 consists of all Other Secured Claims against the Debtor. 

b. Treatment:  Except to the extent that a Holder of an Allowed Other Secured Claim and the 

Debtor or Reorganized Debtor (as applicable) agree to a less favorable treatment, in full and 

final satisfaction, compromise, settlement, release, and discharge of and in exchange for 

such Allowed Other Secured Claim, each such Holder shall receive on the Effective Date 

or as soon thereafter as reasonably practicable, at the Reorganized Debtor’s discretion: 

(i) payment in full in Cash of the unpaid portion of such Holder’s Allowed Other 

Secured Claim on the Effective Date or as soon thereafter as reasonably practicable 

(or if payment is not then due, payment shall be made in accordance with its terms 

in the ordinary course); 

(ii) Reinstatement of such Holder’s Allowed Other Secured Claim; 

(iii) the applicable Debtor’s interest in the collateral securing such Holder’s Allowed 

Other Secured Claim; or 

(iv) such other treatment rendering such Holder’s Allowed Other Secured Claim 

Unimpaired.  

c. Voting: Class 2 is Unimpaired under the Plan.  Each Holder of an Allowed Other Secured 

Claim is conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the 

Bankruptcy Code.  Therefore, Holders of Allowed Other Secured Claims are not entitled to 

vote to accept or reject the Plan. 
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Class 3 – Prepetition Secured Note Claims 

a. Classification: Class 3 consists of all Allowed Prepetition Secured Note Claims. 

b. Treatment: In full and final satisfaction, compromise, settlement, release, and discharge of 

and in exchange for such Allowed Prepetition Secured Note Claim, each such Holder shall 

receive 100% of the membership interests in Waterford; provided, that, at the election of 

the Plan Sponsor (which is the Holder of the Allowed Prepetition Secured Note Claims),the 

Holder of the Allowed Prepetition Secured Note Claims may instead receive membership 

interests in the Reorganized Debtor instead of the membership interests in Waterford in 

order to maintain the existing organizational structure of the Debtor and Waterford.  

c. Voting: Class 3 is Impaired under the Plan.  Each holder of a Prepetition Secured Note Claim 

is entitled to vote to accept or reject the Plan. 

Class 4 – Secured Contractor Claims 

a. Classification: Class 4 consists of all Secured Contractor Claims.   

b. Allowance: The Secured Contractor Claims shall be Allowed in amounts to be determined 

pursuant to Section VII.A of the Plan.  

c. Treatment: Each Secured Contractor Claim shall be channeled to the Settlement Trust.  On 

the Effective Date, and in full and final satisfaction, compromise, settlement, release, and 

discharge of and in exchange for such Claim, each Holder of an Allowed Secured Contractor 

Claim shall receive its pro rata share of the Settlement Amount through the Settlement 

Trust, subject to the Reserve.   

d. Voting: Class 4 is Impaired under the Plan.  Each Holder of a Secured Contractor Claim is 

entitled to vote on the Plan. 

Class 5 – County, City, and Affiliate Claims 

a. Classification: Class 5 consists of all County Claims, City Claims, and Affiliate Unsecured 

Claims.   

b. Treatment:  On the Effective Date, in full and final satisfaction, compromise, settlement, 

release, and discharge of and in exchange for its Claims, each Holder of an Allowed Class 

5 Claim shall receive (a) Class 5 Trust Interests that entitle such Holder to receive 

distributions from the Class 5 Trust Causes of Action in accordance with the following 

priority: first, pro rata to such Holders of Allowed Claims in Class 5 to the extent such 

Allowed Claims have not been subordinated by order of the Bankruptcy Court, second, pro 

rata to such Holders of Allowed Claims in Class 5 to the extent such Allowed Claims have 

been subordinated by order of the Bankruptcy Court and (b) solely to the extent that such 

Holder has agreed to participate in the Class 5 Mutual Release, Class 5 Trust Interests that 

entitle such Holder to receive distributions from the Class 5 Trust on account of the Plan 

Sponsor Participation Interest Contribution on a pro rata basis with other Holders of 

Allowed Claims in Class 5 that have agreed to participate in the Class 5 Mutual Release. 

c. Voting: Class 5 is Impaired under the Plan.  Holders of Claims in Class 5 are entitled to vote 

on the Plan. 
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Class 6 – General Unsecured Claims  

a. Classification: Class 6 consists of all General Unsecured Claims.  

b. Allowance: General Unsecured Claims shall be Allowed in amounts to be determined 

pursuant to Section VII.A of the Plan.   

c. Treatment: General Unsecured Claims will be channeled to the Settlement Trust.  On the 

Effective Date, in full and final satisfaction, compromise, settlement, release, and discharge 

of and in exchange for an Allowed General Unsecured Claim, each Holder of such Claim 

shall receive its pro rata share of (i) the GUC Allocation, and (ii) the Settlement Amount 

remaining, if any, after the payment in full of the Allowed Secured Contractor Claims, 

Allowed Administrative Contractor Claims, and Allowed Priority Contractor Claims, in 

each case subject to the Reserve.   

d. Voting: Class 6 is Impaired under the Plan.  Each Holder of a General Unsecured Claim is 

entitled to vote on the Plan. 

Class 7 –Interests in the Debtor 

a. Classification: Class 7 consists of the Interests in the Debtor.   

b. Treatment:  On the Effective Date, each Interest in the Debtor shall be cancelled.    

c. Voting:  Class 7 is Impaired under the Plan.  Each Holder of an Interest in the Debtor is 

deemed to have rejected the Plan on account of its Interest pursuant to section 1126(g) of 

the Bankruptcy Code.  Therefore, Holders of Interests in the Debtor are not entitled to vote 

to accept or reject the Plan. 

C. Special Provision Governing Unimpaired Claims 

Except as otherwise provided in the Plan, nothing under the Plan shall affect, diminish, or impair 

the rights of the Debtor with respect to any Unimpaired Claims, including all rights in respect of legal and 

equitable defenses to or setoffs or recoupments against any such Unimpaired Claims. 

D. Confirmation Pursuant to Sections 1129(a)(10) and 1129(b) of the Bankruptcy Code 

Section 1129(a)(10) of the Bankruptcy Code shall be satisfied for purposes of Confirmation by 

acceptance of the Plan by an Impaired Class of Claims.  The Debtor shall seek Confirmation of the Plan 

pursuant to section 1129(b) of the Bankruptcy Code with respect to any rejecting Class of Claims or 

Interests. 

E. Elimination of Vacant Classes 

Any Class of Claims or Interests that does not have a Holder of an Allowed Claim or Allowed 

Interest or a Claim or Interest temporarily Allowed by the Bankruptcy Court as of the date of the 

Confirmation Hearing shall be deemed eliminated from the Plan for purposes of voting to accept or reject 

the Plan and for purposes of determining acceptance or rejection of the Plan by such Class pursuant to 

section 1129(a)(8) of the Bankruptcy Code. 
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F. Separate Classification of Other Secured Claims 

Each Other Secured Claim, to the extent secured by a Lien on collateral different from the collateral 

securing another Other Secured Claim, shall be treated as being in a separate sub-Class for purposes of 

receiving distributions under this Plan. 

G. Voting Classes; Presumed Acceptance by Non-Voting Classes 

If a Class contains Claims or Interests eligible to vote and no Holders of Claims or Interests eligible 

to vote in such Class vote to accept or reject the Plan, the Plan shall be presumed accepted by the Holders 

of such Claims or Interests in such Class. 

H. Controversy Concerning Impairment 

If a controversy arises as to whether any Claims or Interests, or any Class of Claims or Interests, 

are Impaired, the Bankruptcy Court shall, after notice and a hearing, determine such controversy on or 

before the Confirmation Date. 

ARTICLE IV. 

MEANS FOR IMPLEMENTATION OF THE PLAN 

A. The Plan Sponsor Transaction  

Following entry of the Disclosure Statement Order approving the Debtor’s entry into the Plan 

Sponsorship Agreement, the Plan Sponsor shall be obligated to fulfill each of its obligations therein, 

including its obligation to undertake the Restoration and to fund the Settlement Trust with the following 

amounts on the Effective Date: (i) the Settlement Amount and (ii) the GUC Allocation.  The Settlement 

Amount and the GUC Allocation, held by the Settlement Trust, will serve as the sole sources of recovery 

for Contractor Claims and General Unsecured Claims.   

In exchange for the consideration provided by the Plan Sponsor in the Plan Sponsor Agreement, 

the granting by the Plan Sponsor of the Plan Sponsor Participation Interest Contribution to the Class 5 Trust, 

and as otherwise described herein, the Plan Sponsor will receive, inter alia, (x) the releases provided for in 

Article VIII.C and Article VIII.D, (y) the releases provided for in Article VIII.E herein (to the extent the 

Holders of Class 5 Claims agree to participate in the Class 5 Mutual Release), and (z) any recovery from 

the Plan Sponsor First Lien Secured Note that is in excess of the Allowed DIP Claims.  

B. Sale of the Project Site 

The Debtor has commenced the Sale Process, a marketing and sale process for the Project Site that 

will be pursued simultaneously with the Debtor’s pursuit of confirmation of this Plan. Until the Effective 

Date, the Debtor’s board of managers will determine whether and when to conclude the Sale Process.   

On the Effective Date, the Project Site will revest in the Reorganized Debtor, free and clear of all 

liens, claims, and encumbrances other than the Plan Sponsor First Lien Secured Note and the South Carolina 

Property-Related Claims, and the Reorganized Debtor will, inter alia, (i) hold the Project Site, (ii) transfer 

the Project Site to a third party, subject to the Plan Sponsor First Lien Secured Note, and/or (iii) consummate 

a Third Party Project Site Sale as set forth herein.   

 

On the Effective Date, the Project Materials will revest in the Reorganized Debtor, free and clear 

of all liens, claims, and encumbrances other than the Plan Sponsor First Lien Secured Note. 
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Upon the Effective Date, no Person or Entity, nor such Person’s or Entity’s predecessors, 

successors, assigns, subsidiaries, current and former Related Parties, current and former officers and 

directors, principals, equity holders (regardless of whether such interests are held directly or indirectly), 

members, partners (including both general and limited partners), managers, employees, agents, managed 

accounts or funds, management companies, heirs, executors, estates, and nominees shall have any rights 

with respect to the Project Site, including, without limitation, with respect to decisions relating to any 

disposition or dispositions of the Project Site, other than the rights, terms, and conditions established by the 

Plan, the Plan Sponsor First Lien Secured Note, and the South Carolina Property-Related Claims.   
 

C. Other Restructuring Transactions  

Prior to, on, or after the Effective Date, the Debtor or the Reorganized Debtor, as applicable, may 

take any and all actions as may be necessary or appropriate in the Debtor’s reasonable discretion to 

effectuate the restructuring transactions described in, approved by, contemplated by, or necessary to 

effectuate the Plan and all other actions that the Debtor determines to be necessary or appropriate, including 

in connection with making filings or recordings that may be required by applicable law in connection with 

the Plan (collectively, the “Restructuring Transactions”).  The Restructuring Transactions, including the 

Plan Sponsor Transaction, shall be structured in a manner that takes into account the tax position of the 

Debtor and the Plan Sponsor. 

The Confirmation Order shall and shall be deemed to, pursuant to sections 363 and 1123 of the 

Bankruptcy Code, authorize, among other things, all actions as may be necessary or appropriate to effect 

any transaction described in, approved by, contemplated by, or necessary to effectuate the Plan, the Plan 

Sponsor Transaction and the other Restructuring Transactions.  

D. Settlement Trust 

Upon the Effective Date, the Settlement Trust shall be established pursuant to the Settlement Trust 

Agreement for the purpose of distributing the proceeds of the Settlement Amount and the GUC Allocation 

to Holders of Allowed Contractor Claims and Allowed General Unsecured Claims.  The terms and 

conditions governing the Settlement Trust are described in the Settlement Trust Agreement included in the 

Plan Supplement and incorporated by reference herein, and shall provide the following: (a) payment of the 

expenses of the Settlement Trust shall be made from the Settlement Amount; (b) the Settlement Trustee 

shall be selected by MBM in consultation with the Debtor and the Plan Sponsor; and (c) the Settlement 

Trustee will be permitted to make partial payments on Claims, including partially Allowed Claims, as 

further described in Article VI.A herein.  

 

E. Class 5 Trust 

Upon the Effective Date, the Class 5 Trust shall be established pursuant to the Class 5 Trust 

Agreement for the purpose of (i) making distributions on account of the Plan Sponsor Participation Interest 

Contribution pursuant to the Plan and (ii) pursuing the Class 5 Trust Causes of Action and making 

distributions on account of any proceeds realized therefrom. 

 

The terms and conditions governing the Class 5 Trust are described in the Class 5 Trust Agreement 

included in the Plan Supplement and incorporated by reference herein, and shall provide that the trustee for 

the Class 5 Trust will be selected by the Independent Managers in consultation with the Plan Sponsor, the 

City, and the County, on or prior to the Effective Date.  The costs and expenses of administering the Class 

5 Trust, including, without limitation, (a) the fees and expenses of the Class 5 Trustee, (b) the fees and 

expenses of professionals and other costs incurred in connection  with the Third Party Project Site Sale, and 

(c) the fees and expenses of attorneys and other professionals engaged to pursue the Class 5 Trust Causes 
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of Action, will be funded by the Plan Sponsor or a third party, either of whom will recover from the assets 

of the Class 5 Trust on a priority basis or from the proceeds of the Class 5 Trust Assets. 

 

F. Restoration 

After the Effective Date, the Plan Sponsor, or the City if the City acquires the Plan Sponsor’s rights 

under the Plan Sponsor First Lien Secured Note, shall undertake the Restoration and shall be responsible 

for funding, managing, and completing the Restoration, as provided under the Plan Sponsor Note Tranche 

B.   

 

G. Sources of Plan Consideration  

The Settlement Amount shall be the sole source of recovery for Holders of Allowed Secured 

Contractor Claims and Allowed Administrative Contractor Claims, and shall be distributed in accordance 

with the treatment of such Claims and the terms provided herein.  If any proceeds of the Settlement Amount 

remain after payment of the Allowed Secured Contractor Claims and Allowed Administrative Contractor 

Claims in full, such proceeds shall be used to fund distributions to Holders of Allowed Priority Contractor 

Claims (if any), until such claims are paid in full.  If any proceeds of the Settlement Amount remain after 

payment of the Allowed Priority Contractor Claims in full, such proceeds will be distributed to holders of 

Allowed General Unsecured Claims, until such claims are paid in full. 

The GUC Allocation and the remaining proceeds of the Settlement Amount following repayment 

of Allowed Secured Contractor Claims, Allowed Administrative Contractor Claims, and Allowed Priority 

Contractor Claims (if any) in full shall be the sole sources of recovery for Holders of Allowed General 

Unsecured Claims in accordance with the treatment of such Claims and subject to the terms provided herein.   

The Class 5 Trust Interests shall be the sole source of recovery on account of the Class 5 Claims, 

which shall be treated as set forth in Article III herein.   

The Debtor will use any additional Cash in its possession and any remaining availability under the 

DIP Credit Agreement to fund the remaining payments expressly described herein, including payment of 

Administrative Claims.  

H. Potential Return of Proceeds or Funds to Plan Sponsor 

If any proceeds of the Settlement Amount remain after Allowed Secured Contractor Claims, 

Allowed Administrative Contractor Claims, Allowed Priority Contractor Claims, Allowed General 

Unsecured Claims, and any expenses incurred by the Settlement Trust are paid in full, all such proceeds 

shall be returned to the Plan Sponsor.   

If any proceeds of the GUC Allocation remain following the repayment of Allowed General 

Unsecured Claims (including Allowed Unsecured Contractor Claims) in full, all such proceeds shall be 

returned to the Plan Sponsor. 

I. Corporate Existence 

Except as otherwise provided herein (including with respect to any Restructuring Transaction and 

Plan Sponsor Transaction undertaken pursuant to the Plan), the New Organizational Documents, or any 

agreement, instrument, or other document incorporated in the Plan or the Plan Supplement, on and after the 

Effective Date, the Debtor shall continue to exist as a Reorganized Debtor and as a separate corporation, 

limited liability company, partnership, or other form of entity, as the case may be, with all the powers of a 
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corporation, limited liability company, partnership, or other form of entity, as the case may be, pursuant to 

the applicable law in the jurisdiction in which the Debtor is incorporated or formed and pursuant to the 

respective certificate of incorporation and bylaws (or other analogous formation documents) in effect before 

the Effective Date, except to the extent such certificate of incorporation and bylaws (or other analogous 

formation documents) are amended by the Plan or otherwise, and to the extent such documents are amended, 

such documents are deemed to be amended pursuant to the Plan and require no further action or approval 

(other than any requisite filings required under applicable state, provincial, federal law, or other non-

bankruptcy law). 

J. Release of Avoidance Actions 

On the Effective Date, the Debtor will release Avoidance Actions against (a) only those holders of 

Contractor Claims that (i) vote in favor of the Plan and (ii) otherwise do not, directly or indirectly, object 

to or frustrate Confirmation of the Plan or impede the consummation of the Plan and (b) the South Carolina 

Department of Transportation. 

 

K. Vesting of Assets in the Reorganized Debtor 

Except as otherwise provided herein, or pursuant to any agreement, instrument, or other document 

incorporated in the Plan or the Plan Supplement, on the Effective Date, all property of the Estate (including 

but not limited to the Project Site and the Project Materials), all the Debtor’s Causes of Action (including, 

without express or implied limitation, all Causes of Action identified in the Schedule of Retained Causes 

of Action), all Executory Contracts and Unexpired Leases assumed, but not assigned, by the Debtor, and 

any property acquired by the Debtor, including Interests held by the Debtor in non-Debtor subsidiaries, 

shall vest in the Reorganized Debtor, free and clear of all Liens, Claims, charges, or other encumbrances 

unless expressly provided otherwise by the Plan or Confirmation Order.  On and after the Effective Date, 

the Reorganized Debtor may operate its business and may use, acquire, or dispose of property, and 

compromise or settle any Claims, Interests, or Causes of Action without supervision or approval by the 

Bankruptcy Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules. 

L. Cancellation of Existing Securities 

Except with respect to those Claims that are Reinstated pursuant to the Plan or as otherwise 

provided in the Plan, or any agreement, instrument, or other document incorporated in the Plan, or the Plan 

Supplement, on the Effective Date, the obligations of the Debtor under, pursuant, relating, or pertaining to 

(i) any certificate, share, membership or limited partner interest, note, bond, indenture, purchase right, or 

other instrument or document, directly or indirectly evidencing or creating any indebtedness or obligation 

of or ownership interest, equity, or portfolio interest in the Debtor or any warrants, options, or other 

securities exercisable or exchangeable for, or convertible into, debt, equity, ownership, or profits interests 

in the Debtor giving rise to any Claim or Interest shall be canceled and deemed surrendered as to the Debtor 

and shall not have any continuing obligations thereunder; and (ii) any agreements, indentures, certificates 

of designation, bylaws, operating agreements, partnership agreements or certificates or articles of 

incorporation or formation or similar documents governing the equity interests, certificates, notes, bonds, 

indenture, purchase rights, options, warrants, or other instruments or documents evidencing or creating any 

indebtedness or obligation of the Debtor shall be fully released, discharged, settled, and compromised.   

Notwithstanding the foregoing, any provision in any document, instrument, lease, or other 

agreement that causes or effectuates, or purports to cause or effectuate, a default, termination, waiver, or 

other forfeiture of, or by, the Debtor as a result of the cancellations, terminations, satisfaction, releases, or 

discharges provided for in the Plan shall be deemed null and void and shall be of no force and effect solely 

in connection with such cancellations, terminations, satisfactions, releases or discharges.  Nothing 
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contained in the Plan shall be deemed to cancel, terminate, release, or discharge the obligation of the Debtor 

or any of its counterparties under (i) any Executory Contract or Unexpired Lease to the extent such 

Executory Contract or Unexpired Lease has been assumed by the Debtor pursuant to a Final Order of the 

Bankruptcy Court or hereunder or (ii) any Claims or Interests that are Reinstated pursuant to the terms of 

Article III of the Plan. 

M. Effectuation and Effect of Reinstatement 

On or before the Effective Date, the Debtor shall take any action as may be necessary or advisable 

to effectuate any Reinstatement of the Claims and Interests to be Reinstated pursuant to Article III of the 

Plan, as applicable, including without limitation, the execution and delivery of any documents, including 

any appropriate agreements or other documents effectuating the Reinstatement, and shall take all other 

actions that the applicable Entities determine to be necessary or appropriate, including making filings or 

recordings that may be required by applicable law.  The Confirmation Order shall, and shall be deemed to, 

authorize, among other things, all actions as may be necessary or appropriate to effectuate any transaction 

described in, approved by, contemplated by, or necessary to effectuate the Plan, including any 

Reinstatement of the Claims and Interests to be Reinstated pursuant to Article III of the Plan, as applicable.  

N. Corporate Action 

Upon the Effective Date, or as soon thereafter as is reasonably practicable, all actions contemplated 

by the Plan shall be deemed authorized and approved by the Bankruptcy Court in all respects, including, as 

applicable; (i) implementation of the Plan Sponsor Transaction; (ii) implementation of the other 

Restructuring Transactions; and (iii) all other actions contemplated by the Plan (whether to occur before, 

on, or after the Effective Date).  Upon the Effective Date, all matters provided for in the Plan involving the 

corporate structure of the Reorganized Debtor, and any corporate action required by the Debtor or the 

Reorganized Debtor in connection with the Plan shall be deemed to have occurred and shall be in effect, 

without any requirement of further action by any Person or Entity.  On or before the Effective Date, as 

applicable, the appropriate officers of the Debtor or the Reorganized Debtor shall be authorized to issue, 

execute or deliver the agreements, documents, Securities, and instruments contemplated by the Plan (or 

necessary or desirable to effect the transactions contemplated by the Plan), in the name of and on behalf of 

the Reorganized Debtor, to the extent not previously authorized by the Bankruptcy Court.  The 

authorizations and approvals contemplated by this Article IV shall be effective notwithstanding any 

requirements under non-bankruptcy law. 

O. New Organizational Documents 

To the extent required under the Plan, or applicable non-bankruptcy law, on the Effective Date, or 

as soon as reasonably practicable thereafter, the Reorganized Debtor will File such New Organizational 

Documents as are required to be Filed with the applicable Secretary of State and/or other applicable 

authorities in the state, province, or country of incorporation in accordance with the corporate laws of the 

respective state, province, or country of incorporation.  Pursuant to section 1123(a)(6) of the Bankruptcy 

Code, the New Organizational Documents will prohibit the issuance of non-voting equity securities.  After 

the Effective Date, the Reorganized Debtor may amend and restate its New Organizational Documents, and 

the Reorganized Debtor may File its certificates or articles of incorporation, bylaws, or such other 

applicable formation documents, and other constituent documents as permitted by the laws of the respective 

states, provinces, or countries of incorporation and the New Organizational Documents.  

P. Reorganized Corporate Governance Structures 

As of the Effective Date, except as set forth in this Article IV, the Independent Managers shall 

cease to hold office or have any authority from and after such time, unless such individuals are selected to 
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hold positions pursuant to the applicable governing body or documents with respect to the Reorganized 

Debtor.  Notwithstanding the foregoing, the Existing Independent Manager Agreements shall be deemed to 

be assumed by the Debtor upon Confirmation of the Plan. 

Pursuant to section 1129(a)(5) of the Bankruptcy Code, the Debtor will disclose in the Plan 

Supplement the identity and affiliations of any person proposed to serve on the initial board of managers of 

the Reorganized Debtor and the officers initially appointed, as applicable.  The Debtor also will disclose 

the nature of any compensation to be paid to all directors and officers.  Each such director and officer shall 

serve from and after the Effective Date pursuant to the terms of the New Organizational Documents and 

other constituent documents of the Reorganized Debtor.  The selection of directors and officers of the 

Reorganized Debtor shall be disclosed in the Plan Supplement.   

Q. Exemption from Certain Taxes and Fees 

To the maximum extent permitted pursuant to section 1146(a) of the Bankruptcy Code, (i) the 

issuance, transfer or exchange of any Securities, instruments, or documents, (ii) the creation of any Lien, 

mortgage, deed of trust or other security interest, (iii) any transfers (directly or indirectly) of property 

pursuant to the Plan or the Plan Supplement, including any transfer of the Project Site to the City, (iv) any 

assumption, assignment, or sale by the Debtor of its interests in Unexpired Leases of nonresidential real 

property or Executory Contracts pursuant to section 365(a) of the Bankruptcy Code, and (v) the issuance, 

renewal, modification or securing of indebtedness by such means, and the making, delivery or recording of 

any deed or other instrument of transfer under in furtherance of, or in connection with, the Plan, including 

the Confirmation Order, shall not be subject to any document recording tax, stamp tax, conveyance fee, 

intangibles or similar tax, mortgage tax, stamp act, real estate transfer tax, sale or use tax, mortgage 

recording tax, or other similar tax or governmental assessment, and upon entry of the Confirmation Order, 

the appropriate state or local governmental officials or agents shall forgo the collection of any such tax or 

governmental assessment and accept for filing and recordation any of the foregoing instruments or other 

documents pursuant to such transfers of property without the payment of any such tax, recordation fee, or 

governmental assessment. 

R. Preservation of Causes of Action 

In accordance with section 1123(b) of the Bankruptcy Code, but subject in all respects to Article 

VIII, the Reorganized Debtor shall retain and may enforce all rights to commence and pursue, as 

appropriate, any and all of the Debtor’s Causes of Action, whether arising before or after the Petition Date, 

including any Causes of Action specifically enumerated in the Plan Supplement.  Other than with respect 

to the Class 5 Trust Causes of Action, the Reorganized Debtor shall have the exclusive right, authority, and 

discretion to determine and to initiate, File, prosecute, enforce, abandon, settle, compromise, release, 

withdraw, or litigate to judgment any such Causes of Action, and to decline to do any of the foregoing 

without the consent or approval of any third party or further notice to or action, order, or approval of the 

Bankruptcy Court.  Other than with respect to the Class 5 Trust Causes of Action, the Debtor or the 

Reorganized Debtor, as applicable, expressly reserve all rights to prosecute any and all Causes of 

Action that are not expressly released pursuant to the Plan. 

No Entity may rely on the absence of a specific reference in the Plan, the Plan Supplement, or the 

Disclosure Statement to any Cause of Action against it as any indication that the Debtor or the Reorganized 

Debtor, as applicable, shall not pursue any and all available Causes of Action against it.  Unless such Causes 

of Action against any Entity are expressly waived, relinquished, exculpated, released, compromised, 

assigned, or settled in the Plan or a Final Order, all such Causes of Action shall be expressly reserved by 

the Debtor or the Reorganized Debtor, as applicable, for later adjudication, and, therefore, no preclusion 

doctrine, including the doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, 
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estoppel (judicial, equitable, or otherwise), or laches, shall apply to any Cause of Action upon, after, or as 

a consequence of Confirmation or the occurrence of the Effective Date. 

Other than with respect to the Class 5 Trust Causes of Action, the Reorganized Debtor reserves and 

shall retain such Causes of Action of the Debtor notwithstanding the rejection or repudiation of any 

Executory Contract or Unexpired Lease during the Chapter 11 Case or pursuant to the Plan.  The 

Reorganized Debtor, through its authorized agents or representatives, shall retain and may exclusively 

enforce any and all such Causes of Action. 

S. Insurance Policies and Surety Bonds 

a. Director and Officer Liability Insurance 

On the Effective Date, the Reorganized Debtor shall be deemed to have assumed all D&O Liability 

Insurance Policies with respect to the Debtor’s directors, managers, officers, Independent Managers, and 

Chief Restructuring Officer, as applicable, who served in such capacity at any time on or prior to the 

Effective Date pursuant to sections 105 and 365 of the Bankruptcy Code.  Entry of the Confirmation Order 

shall constitute the Bankruptcy Court’s approval of the Reorganized Debtor’s assumption of each of the 

D&O Liability Insurance Policies.   

The D&O Liability Insurance Policies shall remain in place until terminated pursuant to their terms, 

and all officers, directors, managers, and other individuals covered by the D&O Liability Insurance Policies 

shall remain entitled to the full benefits thereof for the full term of such policy in accordance with their 

terms, regardless of whether such officers, directors, managers, or other individuals remain in such positions 

after the Effective Date. 

Notwithstanding anything to the contrary contained in the Plan, Confirmation of the Plan shall not 

discharge, impair, or otherwise modify any indemnity obligations assumed by the foregoing assumption of 

the D&O Liability Insurance Policies and related documents, and each such indemnity obligation will be 

deemed and treated as an Executory Contract that has been assumed by the Reorganized Debtor under the 

Plan and no Proof of Claim need be Filed with respect thereto. 

b. Assumption of Insurance Policies 

On the Effective Date, each Insurance Policy shall be assumed by the Reorganized Debtor pursuant 

to sections 105 and 365 of the Bankruptcy Code, unless such Insurance Policy (i) was rejected by the Debtor 

pursuant to an order of the Bankruptcy Court, or (ii) is the subject of a motion to reject pending on the date 

of the Confirmation Hearing.  Entry of the Confirmation Order shall constitute the Bankruptcy Court’s 

approval of the Reorganized Debtor’s assumption of each of such Insurance Policy.  Notwithstanding the 

foregoing, nothing in the Plan shall provide for the assumption of any Insurance Policy purchased by MBM 

pursuant to the Construction Manager Agreement to provide coverage for the Project. 

c. Insurance Neutrality 

Nothing in the Plan or the Confirmation Order, shall in any way operate to, or have the effect of, 

impairing, altering, supplementing, changing, expanding, decreasing, or modifying (a) the rights or 

obligations of any Insurer or (b) any rights or obligations of the Debtor or the Reorganized Debtor arising 

out of or under any Insurance Policy.  The Insurers, the Debtor, and Reorganized Debtor, as applicable, 

shall retain all rights and defenses under such Insurance Policies, and such Insurance Policies shall apply 

to, and be enforceable by and against, the insureds and the Reorganized Debtor in the same manner and 

according to the same terms and practices applicable to the Debtor, as existed prior to the Effective Date.  
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Further, for all issues relating to insurance coverage, the provisions, terms, conditions, and limitations of 

the Insurance Policies shall control.  For the avoidance of doubt, nothing contained in the Plan or the 

Confirmation Order shall operate to require any Insurer to indemnify or pay the liability for any claim that 

it would not have been required to pay in the absence of the Plan and Confirmation Order.  

T. Closing of the Chapter 11 Case  

The Chapter 11 Case shall remain open for so long as any adversary proceedings or contested 

matters, including objections to Claims, remain to be adjudicated.  When all adversary proceedings and 

contested matters relating to the Debtor, including objections to Claims, if any, have been adjudicated, all 

Disputed Claims have become Allowed or Disallowed, and all remaining plan consideration has been 

distributed in accordance with the Plan, the Reorganized Debtor shall seek authority from the Bankruptcy 

Court to close its Chapter 11 Case in accordance with the Bankruptcy Code and the Bankruptcy Rules.  

Upon the filing of a motion to close the Chapter 11 Case, the Reorganized Debtor shall file a final report 

with respect to the Chapter 11 Case pursuant to Local Rule 3022-1(c). 

ARTICLE V. 

TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

A. Assumption and Rejection of Executory Contracts and Unexpired Leases 

On the Effective Date, each Executory Contract and each Unexpired Lease will be deemed rejected 

by the Reorganized Debtor pursuant to sections 365 and 1123 of the Bankruptcy Code, other than any 

Executory Contract or any Unexpired Lease that (i) is identified on the Assumed Executory Contracts and 

Unexpired Leases Schedule; (ii) was previously assumed by a Final Order; (iii) was previously assumed or 

assumed and assigned by a Final Order; (iv) is the subject of a motion to assume such Executory Contracts 

or such Unexpired Leases that is pending on the Confirmation Date; (v) is an Insurance Policy; (vi) is a 

D&O Liability Insurance Policy; (vii) is an Indemnification Obligation; or (viii) the Debtor has, as of the 

Confirmation Date, received authority to assume pursuant to an order of the Bankruptcy Court with the 

effective date of such rejection after the Effective Date; provided, that, nothing in the Plan or Confirmation 

Order shall constitute an admission or finding that any plan or agreement referenced in the immediately 

preceding clauses constitutes an Executory Contract; and provided, further, that the Debtor shall not reject 

any Unexpired Lease of real property under which a Debtor is the lessor other than pursuant to section 

365(h) of the Bankruptcy Code and with leave of the Bankruptcy Court.  The terms of any Final Order 

entered by the Bankruptcy Court prior to the entrance of the Confirmation Order that provide for the 

assumption and assignment of nonresidential real property shall control over the terms of the Plan and 

Confirmation Order.   

Notwithstanding anything to the contrary herein or pursuant to the Debtor’s Filed Schedules in the 

Chapter 11 Case, all security deposits in respect of Unexpired Leases that are assumed pursuant to the Plan 

(if applicable) shall be treated in accordance with the terms of the applicable Unexpired Lease and shall not 

receive any distribution on account of such security deposit pursuant to the Plan. 

Entry of the Confirmation Order shall constitute an order of the Bankruptcy Court approving the 

assumptions and rejections of such Executory Contracts or Unexpired Leases as set forth in the Plan, 

pursuant to sections 365(a) and 1123 of the Bankruptcy Code.  Except as otherwise specifically set forth 

herein, assumptions or rejections of Executory Contracts and Unexpired Leases pursuant to the Plan are 

effective as of the Effective Date.  

Each Executory Contract or Unexpired Lease assumed pursuant to the Plan or by Bankruptcy Court 

order but not assigned to a third party before the Effective Date shall re-vest in and be fully enforceable by 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 63 of 90



 

 

 32  
 

the Reorganized Debtor in accordance with its terms, except as such terms may have been modified by any 

order of the Bankruptcy Court authorizing and providing for its assumption under applicable federal law 

(in each case, in accordance with applicable law, including by consent of the counterparty to such Executory 

Contract or Unexpired Lease).  Subject to applicable law, including section 365(d)(4) of the Bankruptcy 

Code, any motions to assume or reject Executory Contracts or Unexpired Leases pending on the Effective 

Date shall be subject to approval by a Final Order of the Bankruptcy Court on or after the Effective Date 

but may be withdrawn, settled, or otherwise prosecuted by the Reorganized Debtor, with any such 

disposition to be deemed to effect an assumption, assumption and assignment, or rejection, as applicable, 

as of the Effective Date. 

To the maximum extent permitted by law, to the extent any provision in any Executory Contract or 

Unexpired Lease assumed or assumed and assigned pursuant to the Plan restricts, conditions or prevents, 

or purports to restrict, condition or prevent, or is breached or deemed breached by, the assumption or 

assumption and assignment of such Executory Contract or Unexpired Lease (including any “anti-

assignment,” “change of control,” consent right, or similar provision), then such provision shall be deemed 

modified such that the transaction contemplated by the Plan shall not entitle the non-Debtor party thereto 

to terminate such Executory Contract or Unexpired Lease or to exercise any other default-related rights 

with respect thereto.  The Consummation of the Plan, the implementation of the Plan Sponsor Transaction, 

and the other Restructuring Transactions are not intended to, and shall not, constitute a “change of control,” 

“change in control,” or other similar event under any lease, contract, or agreement to which the Debtor is a 

party. 

B. Claims Based on Rejection of Executory Contracts or Unexpired Leases 

Proofs of Claim with respect to Claims arising from the rejection of Executory Contracts or 

Unexpired Leases (other than rejected Executory Contracts between the Debtor and a Contractor, the City, 

or the County), if any, must be Filed with the Bankruptcy Court by the later of thirty (30) days from (i) the 

date of service of an order of the Bankruptcy Court (including the Confirmation Order) approving such 

rejection, and (ii) the effective date of the rejection of such Executory Contract or Unexpired Lease.  Any 

Claims arising from the rejection of an Executory Contract or Unexpired Lease not Filed within such 

time shall be Disallowed pursuant to the Confirmation Order, forever barred from assertion, and 

shall not be enforceable against, as applicable, the Debtor, the Reorganized Debtor, the Estate, or 

property of the foregoing parties, without the need for any objection by the Debtor or the 

Reorganized Debtor, as applicable, or further notice to, or action, order, or approval of the 

Bankruptcy Court or any other Entity, and any Claim arising out of the rejection of the Executory 

Contract or Unexpired Lease shall be deemed fully satisfied, released, and discharged, 

notwithstanding anything in the Schedules, if any, or a Proof of Claim to the contrary.  Claims arising 

from the rejection of the Debtor’s Executory Contracts or Unexpired Leases are unsecured and shall be 

treated in accordance with Article III, and such Claims may be objected to in accordance with this Plan.   

C. Cure of Defaults for Assumed Executory Contracts and Unexpired Leases 

The Debtor or the Reorganized Debtor, as applicable, shall pay Cure Claims that are not subject to 

an Assumption Dispute (i) on the Effective Date, or to the extent necessary, as soon as practicable following 

the Effective Date, (ii) in accordance with the terms of such underlying agreement or (iii) on such other 

terms as the parties to such Executory Contracts or Unexpired Leases may otherwise agree.  The 

Reorganized Debtor may settle any Cure Claim on account of any Executory Contract or Unexpired Lease 

without any further notice to or action, order, or approval of the Bankruptcy Court. 

Except as set forth below, any Cure Claims shall be satisfied for the purposes of section 365(b)(1) 

of the Bankruptcy Code by payment in Cash of the cure amount set forth on the Assumed Executory 

Contracts or Unexpired Leases Schedule for the applicable Executory Contract or Unexpired Lease, or on 
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such other terms as the parties to such Executory Contracts or Unexpired Leases and the Debtor or the 

Reorganized Debtor, as applicable, may otherwise agree or as determined by the Bankruptcy Court by a 

Final Order.  Any Cure Claim shall be deemed fully satisfied, released, and discharged upon payment by 

the Debtor or the Reorganized Debtor of such Cure Claim, as applicable.   

The Assumed Executory Contracts and Unexpired Leases Schedule shall form part of the Plan 

Supplement.  The Debtor may supplement or modify the Assumed Executory Contracts and Unexpired 

Leases Schedule up to one (1) Business Day prior to the Confirmation Hearing.  Notwithstanding anything 

to the contrary in the Plan, the Debtor (at the direction of the Plan Sponsor) and the Plan Sponsor shall 

reserve the right to alter, amend, modify, or supplement the schedule Assumed Contracts and Unexpired 

Leases at any time up to forty-five (45) days after the Effective Date. 

Any objection to the assumption or rejection of an Executory Contract or Unexpired Lease 

under the Plan must be Filed, served and actually received by the Debtor by the Plan Objection 

Deadline, provided, that, with respect to any Executory Contract or Unexpired Lease that is added to the 

Assumed Executory Contracts and Unexpired Leases Schedule after the Plan Supplement is Filed, any 

objection to the rejection of such Executory Contract or Unexpired Lease must be Filed, served and actually 

received by the Debtor on the date that is fourteen (14) days following the Filing of the relevant supplement 

to the Assumed Executory Contracts and Unexpired Leases Schedule.   

Any party that fails to timely object to the assumption of its Executory Contract or Unexpired 

Lease (including the ability of the applicable Reorganized Debtor or assignee to provide “adequate 

assurance of future performance” under such Executory Contract or Unexpired Lease within the 

meaning of section 365 of the Bankruptcy Code) or the amount of the Cure Claim set forth in the 

Plan Supplement, shall be (i) deemed to have consented to the assumption of its Executory Contract 

or Unexpired Lease and to such Cure Claim and (ii) forever barred, estopped, and enjoined from 

disputing the amount of the Cure Claim set forth in the Plan Supplement (including a cure amount 

of $0.00) and/or from asserting any Claim against the Debtor or Reorganized Debtor arising under 

section 365(b)(1) of the Bankruptcy Code. 

Assumption of any Executory Contract or Unexpired Lease pursuant to the Plan or otherwise, 

subject to the payment of the applicable Cure Claim as set forth in the Plan Supplement, shall result in the 

full release and satisfaction of any Claims or defaults, whether monetary or nonmonetary, including defaults 

of provisions restricting the change in control or ownership interest composition or other bankruptcy-related 

defaults, arising under any assumed Executory Contract or Unexpired Lease at any time before the date that 

the Debtor assumes such Executory Contract or Unexpired Lease; provided, that, the Debtor or the 

Reorganized Debtor, as applicable, will remain obligated to pay any accrued but unbilled amounts under 

any such assumed Executory Contract or Unexpired Lease to the extent that such unbilled amounts were 

not due to be billed prior to the date of assumption.  Any Proofs of Claim Filed with respect to an Executory 

Contract or Unexpired Lease that has been assumed shall be deemed Disallowed and expunged, without 

further notice to or action, order, or approval of the Bankruptcy Court upon payment of the applicable Cure 

Claim. 

D. Assumption Dispute Resolution 

In the event of a timely Filed objection regarding (i) the amount of any Cure Claim; (ii) the ability 

of the Reorganized Debtor or any assignee to provide “adequate assurance of future performance” (within 

the meaning of section 365 of the Bankruptcy Code) under an Executory Contract or Unexpired Lease to 

be assumed; or (iii) any other matter pertaining to assumption or payment of a Cure Claim required by 

section 365(b)(1) of the Bankruptcy Code, such dispute (an “Assumption Dispute”) shall be resolved by a 

Final Order of the Bankruptcy Court (which may be the Confirmation Order) or as may be agreed upon by 
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the Debtor or the Reorganized Debtor, as applicable, and the counterparty to the Executory Contract or 

Unexpired Lease. 

To the extent an Assumption Dispute relates solely to the amount of a Cure Claim, the Debtor may 

assume and/or assume and assign the applicable Executory Contract or Unexpired Lease prior to the 

resolution of such Assumption Dispute; provided, that, the Debtor reserves Cash in an amount sufficient to 

pay the full amount reasonably asserted as the required cure payment by the counterparty or counterparties 

to such Executory Contract or Unexpired Lease.  To the extent that the Assumption Dispute is resolved or 

determined unfavorably to the Debtor, the Debtor may reject the applicable Executory Contract or 

Unexpired Lease after such determination, which rejection shall supersede, nullify, and render of no force 

or effect the earlier assumption and/or assumption and assignment. 

For the avoidance of doubt, if the Debtor is unable to resolve an Assumption Dispute relating solely 

to the amount of a Cure Claim prior to the Confirmation Hearing, such Assumption Dispute may be 

scheduled to be heard by the Bankruptcy Court after the Confirmation Hearing.   

E. Indemnification Obligations 

Notwithstanding anything in the Plan to the contrary, each Indemnification Obligation shall be 

assumed by the Debtor effective as of the Effective Date, pursuant to sections 365 and 1123 of the 

Bankruptcy Code or otherwise, unless such obligation (i) was rejected by the Debtor pursuant to a Final 

Order or (ii) is the subject of a motion to reject that is pending as of the date of the Confirmation Hearing.  

Each Indemnification Obligation shall remain in full force and effect, shall not be modified, reduced, 

discharged, impaired, or otherwise affected in any way, and shall survive Unimpaired and unaffected, 

irrespective of when such obligation arose. 

F. Contracts and Leases Entered into After the Petition Date 

Contracts and leases entered into after the Petition Date by the Debtor, including any Executory 

Contracts and Unexpired Leases assumed by the Debtor, and not assigned to a non-Debtor Entity, will be 

performed by the Debtor or the Reorganized Debtor in the ordinary course of its operations.  Accordingly, 

such contracts and leases (including any assumed Executory Contract and Unexpired Leases) shall survive 

and remain unaffected by entry of the Confirmation Order. 

G. Modifications, Amendments, Supplements, Restatements, or Other Agreements 

Unless otherwise provided in the Plan, each Executory Contract or Unexpired Lease that is assumed 

shall include all modifications, amendments, supplements, restatements, or other agreements that in any 

manner affect such Executory Contract or Unexpired Lease, and Executory Contracts and Unexpired Leases 

related thereto, if any, including easements, licenses, permits, rights, privileges, immunities, options, rights 

of first refusal, and any other interests, unless any of the foregoing agreements has been previously rejected 

or repudiated or is rejected or repudiated under the Plan. 

Modifications, amendments, and supplements to, or restatements of, prepetition Executory 

Contracts and Unexpired Leases that have been executed by the Debtor during the Chapter 11 Case shall 

not be deemed to alter the prepetition nature of the Executory Contract or Unexpired Lease, or the validity, 

priority, or amount of any Claims that may arise in connection therewith. 

H. Reservation of Rights 

Neither the inclusion of any Executory Contract or Unexpired Lease on the Debtor’s Schedules, or 

the Assumed Executory Contracts and Unexpired Leases Schedule, nor anything contained in the Plan, 
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shall constitute an admission by the Debtor that any such contract or lease is in fact an Executory Contract 

or Unexpired Lease or that the Debtor or Reorganized Debtor has any liability thereunder.  If there is a 

dispute regarding whether a contract or lease is or was executory or unexpired at the time of assumption or 

rejection, the Debtor, or, after the Effective Date, the Reorganized Debtor, shall have thirty (30) days 

following entry of a Final Order resolving such dispute to alter its treatment of such contract or lease.  For 

the avoidance of doubt, to the extent not expressly altered herein, the Debtor reserves all rights with respect 

to any Causes of Action or other right with respect to any Executory Contract or Unexpired Lease. 

I. Nonoccurrence of Effective Date; Bankruptcy Code Section 365(d)(4) 

If the Effective Date fails to occur, the Bankruptcy Court shall retain jurisdiction with respect to 

any request to further extend the deadline for assuming or rejecting Unexpired Leases under section 

365(d)(4) of the Bankruptcy Code. 

J. Termination of the Construction Manager Agreement 

 Unless terminated earlier by the Debtor or MBM, the Construction Manager Agreement shall be 

deemed terminated by the Debtor on the Effective Date. 

ARTICLE VI. 

PROVISIONS GOVERNING DISTRIBUTIONS 

A. Timing and Calculation of Amounts to Be Distributed 

Except as otherwise provided in the Plan, on the Effective Date, the Distribution Agent, Settlement 

Trustee, or Class 5 Trustee (as applicable) may make initial distributions under the Plan on account of 

Claims and Interests Allowed, including distributions for portions of Claims or Interests Allowed in partial 

satisfaction of the distributions that the Plan provides for Allowed Claims in each applicable Class, subject 

to the Reorganized Debtor’s right to object to Claims and the Reserve.  The Debtor, Distribution Agent, 

Settlement Trustee, and Class 5 Trustee (as applicable) each reserves the right to seek approval of additional 

reserve procedures and other similar procedures to allow the Debtor, Distribution Agent, Settlement 

Trustee, and Class 5 Trustee (as applicable) to make interim distributions before all Claims have been 

allowed or disallowed.  In the event that any payment or act under the Plan is required to be made or 

performed on a date that is not a Business Day, then the making of such payment or the performance of 

such act may be completed on the next Business Day, but shall be deemed to have been completed as of 

the required date.   

If and to the extent that there are Disputed Claims, distributions on account of any such Disputed 

Claims shall be made pursuant to the provisions set forth in Article VII.  Except as specifically provided in 

the Plan, the Confirmation Order, or other Final Order of the Bankruptcy Court, Holders of Claims shall 

not be entitled to interest, dividends, or accruals on the distributions provided for in the Plan, regardless of 

whether such distributions are delivered on or at any time after the Effective Date. 

B. Special Rules for Distributions to Holders of Disputed Claims and Interests 

Except as otherwise set forth in the Plan no partial payments and no partial distributions shall be 

made with respect to the Disputed portion of any Claim until all such disputes in connection with such 

Disputed Claim have been resolved by settlement or Final Order.  Any dividends or other distributions 

arising from property distributed to Holders of Allowed Claims in a Class and paid to such Holders under 

the Plan shall also be paid, in the applicable amounts, to any Holder of a Disputed Claim in such Class that 

becomes an Allowed Claim after the date or dates that such dividends or other distributions were earlier 

paid to Holders of Allowed Claims in such Class.   
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C. Rights and Powers of Distribution Agent 

a. Rights and Powers of the Distribution Agent 

Except as otherwise agreed by the Debtor and the Reorganized Debtor, the Distribution Agent shall 

be empowered to (i) effect all actions and execute all agreements, instruments, and other documents 

necessary to perform its duties under the Plan; (ii) make all distributions contemplated hereby; (iii) employ 

professionals to represent it with respect to its responsibilities; and (iv) exercise such other powers as may 

be vested in the Distribution Agent by order of the Bankruptcy Court, pursuant to the Plan, or as deemed 

by the Distribution Agent to be necessary and proper to implement the provisions hereof.  The Distribution 

Agent may request an expedited determination of taxes under section 505(b) of the Bankruptcy Code for 

all returns Filed for or on behalf of any creditor pools created hereunder for all taxable periods through the 

date on which final distributions are made. 

b. Expenses Incurred On or After the Effective Date 

Except as otherwise ordered by the Bankruptcy Court, the amount of any reasonable fees and 

expenses incurred by the Distribution Agent on or after the Effective Date (including any taxes) and any 

reasonable compensation and expense reimbursement claims (including reasonable attorney fees and 

expenses) made by the Distribution Agent may be paid in Cash by the Reorganized Debtor. 

D. Rights and Powers of the Settlement Trustee 

The Settlement Trustee shall serve as the distribution agent for the Settlement Amount and the 

GUC Allocation, as further described in the Settlement Trust Agreement.  Accordingly, the Settlement 

Trustee shall be empowered to (i) effect all actions and execute all agreements, instruments, and other 

documents necessary to perform its duties under the Plan; (ii) make all distributions contemplated hereby; 

(iii) employ professionals to represent it with respect to its responsibilities if necessary; and (iv) exercise 

such other powers as may be vested in the Settlement Trustee by order of the Bankruptcy Court, pursuant 

to the Plan, or as deemed by the Settlement Trustee to be necessary and proper to implement the provisions 

hereof.  The Settlement Trustee may request an expedited determination of taxes under section 505(b) of 

the Bankruptcy Code for all returns Filed for or on behalf of any creditor pools created hereunder for all 

taxable periods through the date on which final distributions are made. 

E. Rights and Powers of the Class 5 Trustee 

The Class 5 Trustee shall liquidate the Class 5 Trust Assets and distribute the proceeds thereof in 

accordance with the terms of this Plan and in the Class 5 Trust Agreement.  Accordingly, the Class 5 Trustee 

shall be empowered to (i) effect all actions and execute all agreements, instruments, and other documents 

necessary to perform its duties under the Plan; (ii) make all distributions contemplated hereby; (iii) employ 

professionals to represent it with respect to its responsibilities if necessary; and (iv) exercise such other 

powers as may be vested in the Class 5 Trustee by order of the Bankruptcy Court, pursuant to the Plan, or 

as deemed by the Class 5 Trustee to be necessary and proper to implement the provisions hereof.  The Class 

5 Trustee may request an expedited determination of taxes under section 505(b) of the Bankruptcy Code 

for all returns Filed for or on behalf of any creditor pools created hereunder for all taxable periods through 

the date on which final distributions are made. 
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F. Delivery of Distributions and Undeliverable or Unclaimed Distributions 

a. Record Date for Distribution 

On the Distribution Record Date, the Claims Register shall be closed and any party 

responsible for making distributions shall be authorized and entitled, but not required, to recognize only 

those record Holders listed on the Claims Register as of the close of business on the Distribution Record 

Date.   

b. Undeliverable Distributions and Unclaimed Property 

In the event that any distribution to any Holder is returned as undeliverable, no distribution to such 

Holder shall be made unless and until the Reorganized Debtor, the Settlement Trustee, or the Class 5 

Trustee, as applicable, has determined the then-current address of such Holder, at which time such 

distribution shall be made to such Holder without interest; provided, that, such distributions shall be deemed 

unclaimed property under section 347(b) of the Bankruptcy Code at the expiration of one year from the 

time of such distribution.  After such date, all unclaimed property or interests in property shall be property 

of the Reorganized Debtor or the Plan Sponsor (as applicable), notwithstanding any applicable federal, 

provincial, state, or other jurisdiction’s escheat, abandoned, or unclaimed property laws to the contrary, and 

the Claim of any Holder to such property or Interest in property shall be discharged and forever barred.   

A distribution shall be deemed unclaimed if a Holder has not (i) accepted a particular distribution 

or, in the case of distributions made by check, negotiated such check; (ii) given notice to the Reorganized 

Debtor of an intent to accept a particular distribution; (iii) responded to the Debtor’s, Reorganized Debtor’s, 

Settlement Trustee’s, or Class 5 Trustee’s requests for information necessary to facilitate a particular 

distribution (as applicable); or (iv) taken any other action necessary to facilitate such distribution. 

G. Securities Registration Exemption 

The Securities issued under the Plan in reliance upon section 1145 of the Bankruptcy Code (the 

“1145 Securities”) are exempt from, among other things, the registration requirements of Section 5 of the 

Securities Act and any other applicable federal, state, or local law requiring registration prior to the offering, 

issuance, distribution, or sale of Securities.  The 1145 Securities (i) will not be a “restricted security” as 

defined in Rule 144(a)(3) under the Securities Act, and (ii) will, subject to the New Organizational 

Documents, be freely tradable and transferable by any holder thereof that (a) is not an “affiliate” of the 

Reorganized Debtor as defined in Rule 144(a)(1) under the Securities Act, (b) has not been such an 

“affiliate” within 90 days of such transfer, (c) has not acquired the Securities from an “affiliate” within one 

year of such transfer, and (d) is not an entity that is an “underwriter” (which definition includes “Controlling 

Persons”) as defined in subsection (b) of section 1145 of the Bankruptcy Code. Section 1145(b)(1) of the 

Bankruptcy Code defines an “underwriter” as one who, except with respect to “ordinary trading 

transactions” of an entity that is not an “issuer”: (a) purchases a claim against, interest in, or claim for an 

administrative expense in the case concerning the debtor, if such purchase is with a view to distribution of 

any security received or to be received in exchange for such claim or interest; (b) offers to sell securities 

offered or sold under a plan for the holders of such securities; (c) offers to buy securities offered or sold 

under a plan from the holders of such securities, if such offer to buy is (i) with a view to distribution of such 

securities and (ii) under an agreement made in connection with the plan, with the consummation of the plan, 

or with the offer or sale of securities under the plan; or (d) is an issuer of the securities within the meaning 

of section 2(a)(11) of the Securities Act. In addition, a person who receives a fee in exchange for purchasing 

an issuer’s securities could also be considered an underwriter within the meaning of section 2(a)(11) of the 

Securities Act. 
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Resales of 1145 Securities by entities deemed to be “underwriters” (which definition includes 

“Controlling Persons”) are not exempted by section 1145 of the Bankruptcy Code from registration under 

the Securities Act, but under certain circumstances, such Securities may be resold pursuant to the limited 

safe harbor resale provisions of Rule 144 of the Securities Act which, in effect, permit the resale of securities 

received by such underwriters pursuant to a chapter 11 plan, subject to applicable volume limitations, notice 

and manner of sale requirements, the availability of current public information with respect to the issuer, 

and certain other conditions. The Debtor recommends that holders of Securities consult their own counsel 

concerning their ability to freely trade such Securities without compliance with the federal law and any 

applicable state Blue Sky Law.  

The availability of the exemption under section 1145 of the Bankruptcy Code or any other 

applicable securities laws shall not be a condition to the occurrence of the Effective Date. 

To the extent an exemption under section 1145 of the Bankruptcy Code is not available, the 

issuance and sale, as applicable, of the Securities are being made in reliance on the exemption from 

registration set forth in section 4(a)(2) of the Securities Act or Regulation D thereunder.  Unlike the 1145 

Securities, the 4(a)(2) Securities will be considered “restricted securities” and may not be offered, sold, 

resold, pledged, delivered, allotted or otherwise transferred except pursuant to an effective registration 

statement or under an available exemption from the registration requirements of the Securities Act, such as 

under certain conditions, the resale provisions of Rule 144 of the Securities Act and in compliance with any 

applicable state securities laws.  Such Securities shall bear a legend restricting their transferability until no 

longer required under applicable requirements of the Securities Act and state securities laws. 

H. Compliance with Tax Requirements 

In connection with the Plan, to the extent applicable, the Reorganized Debtor, the Distribution 

Agent, the Settlement Trustee, and the Class 5 Trustee, as applicable, shall comply with all tax withholding 

and reporting requirements imposed on them by any Governmental Unit, and all distributions pursuant to 

the Plan shall be subject to such withholding and reporting requirements.  Notwithstanding any provision 

in the Plan to the contrary, the Reorganized Debtor, the Distribution Agent, the Settlement Trustee, and the 

Class 5 Trustee, as applicable, shall be authorized to take all actions necessary or appropriate to comply 

with such withholding and reporting requirements, including liquidating a portion of the distribution to be 

made under the Plan to generate sufficient funds to pay applicable withholding taxes, withholding 

distributions pending receipt of information necessary to facilitate such distributions or establishing any 

other mechanisms they believe are reasonable and appropriate.  The Reorganized Debtor reserves the right 

to allocate all distributions made under the Plan in compliance with applicable wage garnishments, alimony, 

child support, and other spousal awards, Liens, and encumbrances. 

The Reorganized Debtor, the Distribution Agent, the Settlement Trustee, and the Class 5 Trustee 

(as applicable) may require, as a condition to receipt of a distribution, that the Holder of an Allowed Claim 

provide any information necessary to allow the distributing party to comply with any such withholding and 

reporting requirements imposed by any federal, state, local, or foreign taxing authority.  If the Reorganized 

Debtor, the Distribution Agent, the Settlement Trustee, or the Class 5 Trustee makes such a request and the 

Holder fails to comply before the date that is one hundred and eighty (180) days after the request is made, 

the amount of such distribution shall irrevocably revert to the Reorganized Debtor and any Claim in respect 

of such distribution shall be discharged and forever barred from assertion against such Reorganized Debtor 

or its respective property. 

I. Allocations 

Distributions in respect of Allowed Claims shall be allocated first to the principal amount of such 

Claims (as determined for federal income tax purposes) and then, to the extent the consideration exceeds 
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the principal amount of the Claims, to any portion of such Claims for accrued but unpaid interest to the 

extent Allowed herein. 

J. No Postpetition or Default Interest on Claims 

Unless otherwise specifically provided for in the Plan, the Confirmation Order, or other order of 

the Bankruptcy Court, or required by applicable bankruptcy law, postpetition and default interest shall not 

accrue or be paid on any Claims and no Holder of a Claim shall be entitled to interest accruing on or after 

the Petition Date on any such Claim. 

K. Setoffs and Recoupment 

Except as otherwise expressly provided herein, the Debtor and the Reorganized Debtor, as 

applicable, may, but shall not be required to, set off against or recoup from any Claims of any nature 

whatsoever that the Debtor or the Reorganized Debtor may have against the Holder, but neither the failure 

to do so nor the Allowance of any Claim hereunder shall constitute a waiver or release by the Debtor or the 

Reorganized Debtor of any such Claim they may have against the Holder of such Claim.  In no event shall 

any Holder of Claims be entitled to set off any such Claim against any claim, right, or Cause of Action of 

the Debtor or Reorganized Debtor (as applicable), unless (i) the Debtor has consented; and (ii) such Holder 

has Filed a motion with the Bankruptcy Court requesting the authority to perform such setoff on or before 

the Confirmation Date, and notwithstanding any indication in any Proof of Claim or otherwise that such 

Holder asserts, has, or intends to preserve any right of setoff pursuant to section 553 of the Bankruptcy 

Code or otherwise.  Notwithstanding anything set forth in this paragraph, any set off right with respect to a 

Reinstated Claim or an assumed Executory Contract or Unexpired Lease shall be governed by applicable 

non-bankruptcy law, including the terms of such assumed Executory Contract or Unexpired Lease. 

L. Claims Paid or Payable by Third Parties 

a. Claims Paid by Third Parties 

A Claim shall be reduced in full, and such Claim shall be Disallowed without an objection to such 

Claim having to be Filed and without any further notice to or action, order, or approval of the Bankruptcy 

Court, to the extent that the Holder of such Claim receives payment in full on account of such Claim from 

a party that is not the Debtor or Reorganized Debtor.  To the extent a Holder of a Claim receives a 

distribution on account of such Claim and receives payment from a party that is not the Debtor or the 

Reorganized Debtor on account of such Claim, such Holder shall repay, return or deliver any distribution 

held by or transferred to the Holder to the Reorganized Debtor to the extent the Holder’s total recovery on 

account of such Claim from the third party and under the Plan exceeds the amount of such Claim as of the 

date of any such distribution under the Plan. 

b. Claims Payable by Insurers 

Distributions under the Plan to each Holder of an Allowed Insured Claim against the Debtor shall 

be made in accordance with the treatment provided under the Plan for the Class in which such Allowed 

Insured Claim is classified; except, that there shall be deducted from any distribution under the Plan on 

account of an Insured Claim, for purposes of calculating the Allowed amount of such Claim, the amount of 

any insurance proceeds actually received by such Holder in respect of such Allowed Insured Claim.  

Nothing in this Article VI shall constitute a waiver of any Claim, right, or Cause of Action the Debtor or 

its Estate may hold against any Person, including any Insurer.  Pursuant to section 524(e) of the Bankruptcy 

Code, nothing in the Plan shall release or discharge (i) any Insurer from any obligations to any Person under 

applicable law or (ii) any Insurance Policies or any rights to pursue and receive any recovery from an Insurer 

under the Insurance Policies. 
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c. Applicability of Insurance Policies 

Except as otherwise provided in the Plan, distributions under the Plan to Holders of Allowed Claims 

and/or payments by Insurers of Claims shall be in accordance with the provisions of any applicable 

Insurance Policy.  Nothing contained in the Plan shall constitute or be deemed a waiver of any Cause of 

Action that the Debtor or any Entity may hold against any other Entity, including Insurers under any 

Insurance Policies, nor shall anything contained herein constitute or be deemed a waiver by such Insurers 

of any rights or defenses, including coverage defenses, held by such Insurers. 

ARTICLE VII. 

PROCEDURES FOR RESOLVING CONTINGENT, 

UNLIQUIDATED, AND DISPUTED CLAIMS 

A. Allowance of Claims 

After the Effective Date, except to the extent expressly waived and/or released herein, the 

Reorganized Debtor shall have and retain any and all rights and defenses that the Debtor had with respect 

to any Claim immediately before the Effective Date.  Except as expressly provided in the Plan or in any 

order entered in the Chapter 11 Case before the Effective Date (including the Confirmation Order), no 

Claim shall become an Allowed Claim unless and until such Claim is deemed Allowed pursuant to the Plan, 

to a stipulation by and between the Debtor or Reorganized Debtor and such Holder, or to a Final Order, 

including the Confirmation Order (when it becomes a Final Order), Allowing such Claim; provided, that, 

all Contractor Claims (other than Administrative Contractor Claims) shall be deemed Allowed if the Debtor 

has not filed an objection to such Contractor Claims (other than the Administrative Contractor Claims) prior 

to the Contractor Claims Objection Deadline.  The Debtor shall object to any Contractor Administrative 

Claims no later than forty-five (45) days after the Administrative Claims Bar Date or such Contractor 

Administrative Claims shall be deemed Allowed. 

For the avoidance of doubt, any distribution made on the Allowed Contractor Claims held by direct 

or indirect subcontractors of MBM shall reduce, dollar-for-dollar, the amount of any Allowed Contractor 

Claims held by MBM if such Claims are included in MBM’s Proof of Claim.  

Except as otherwise expressly specified in the Plan or any Final Order, and except to the extent 

such interest, fees, costs or charges are expressly Allowed under the Plan pursuant to section 506(b) of the 

Bankruptcy Code, the amount of an Allowed Claim shall not include any interest, fees, costs or charges 

arising from and after the Petition Date. For purposes of determining the amount of an Allowed Claim, 

there shall be deducted therefrom an amount equal to the amount of any Claim that the Debtor may hold 

against the Holder thereof, to the extent such Claim may be offset, recouped, or otherwise reduced under 

applicable law.  Any Claim that has been or is hereafter listed in the Schedules as contingent, unliquidated, 

or Disputed, and for which no Proof of Claim or Interest is or has been timely Filed, is not considered 

Allowed and shall be expunged without further action by the Debtor and without further notice to any party 

or action, approval, or order of the Bankruptcy Court.  Notwithstanding anything to the contrary herein, no 

Claim of any Entity subject to section 502(d) of the Bankruptcy Code shall be deemed Allowed unless and 

until such Entity pays in full the amount that it owes.  For the avoidance of doubt, a Proof of Claim Filed 

after the Claims Bar Date shall not be Allowed for any purposes whatsoever absent entry of a Final Order 

allowing such late-Filed Claim.   

B. Claims and Interests Administration Responsibilities 

Except as otherwise expressly provided in the Plan and notwithstanding any requirements that may 

be imposed pursuant to Bankruptcy Rule 9019 or section 1123 of the Bankruptcy Code, after the Effective 

Date, the Reorganized Debtor shall have the authority (i) to File, withdraw, or litigate to judgment 
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objections to Claims; (ii) File, withdraw or litigate to judgment any adversary proceeding asserting Claims 

against or Interests in the Debtor or its property; (iii) to settle or compromise any Disputed Claim or 

adversary proceeding fourteen (14) days after filing a notice of settlement or compromise with the 

Bankruptcy Court and no objection thereto being filed; and (iv) to administer and adjust the Claims Register 

to reflect any such settlements or compromises, including to mark such Disputed Claims as Allowed 

Claims, without any further notice to or action, order, or approval by the Bankruptcy Court.   

The Plan Sponsor shall fund the Reorganized Debtor’s claims administration process other than 

with respect to the Class 5 Claims.  The administration process with respect to the Class 5 Claims (including 

with respect to the Allowance, amount, and priority of such Claims) shall be funded by the Plan Sponsor 

or by a third party, either of which will otherwise recover from the proceeds of the Class 5 Trust Assets on 

a priority basis. 

For the avoidance of doubt, except as otherwise provided herein, from and after the Effective Date, 

the Reorganized Debtor shall have and retain any and all rights and defenses the Debtor had immediately 

prior to the Effective Date with respect to any Disputed Claim or Interest, including the Causes of Action 

retained pursuant to Article IV.R. 

C. Estimation of Claims 

Before or after the Effective Date, the Debtor or the Reorganized Debtor, as applicable, may at any 

time request that the Bankruptcy Court estimate any Disputed Claim that is contingent or unliquidated 

pursuant to section 502(c) of the Bankruptcy Code for any reason, regardless of whether any party 

previously has objected to such Claim, and the Bankruptcy Court shall retain jurisdiction to estimate any 

such Claim, including during the litigation of any objection to any Claim or during the appeal relating to 

such objection; provided, that, for the avoidance of doubt, no Claim or Interest Allowed under this Plan 

shall be considered a Disputed Claim or Disputed Interest.  In the event that the Bankruptcy Court estimates 

any Disputed, contingent, or unliquidated Claim, that estimated amount shall constitute a maximum 

limitation on such Claim for all purposes under the Plan (including for purposes of distributions), and the 

Debtor, or the Reorganized Debtor, as applicable, may elect to pursue any supplemental proceedings to 

object to any ultimate distribution on such Claim.  Notwithstanding section 502(j) of the Bankruptcy Code, 

in no event shall any Holder of a Claim that has been estimated pursuant to section 502(c) of the Bankruptcy 

Code or otherwise be entitled to seek reconsideration of such estimation unless such Holder has Filed a 

motion requesting the right to seek such reconsideration on or before twenty-one (21) days after the date 

on which such Claim is estimated.  All of the aforementioned Claims and objection, estimation, and 

resolution procedures are cumulative and not exclusive of one another.  Claims may be estimated and 

subsequently compromised, settled, withdrawn, or resolved by any mechanism approved by the Bankruptcy 

Court. 

If the Debtor determines, in its reasonable discretion, that (i) one or more Disputed Claims are 

capable of estimation by the Bankruptcy Court, (ii) estimation will materially improve Effective Date 

distributions to Holders of Allowed Claims, and (iii) estimation is otherwise in the best interests of the 

Estate, the Debtor shall File one or more motions to estimate such Disputed Claims, which motion(s) shall 

be Filed and noticed to be heard by the Bankruptcy Court before the Effective Date (or such other date as 

determined by the Bankruptcy Court). 

D. Adjustment to Claims Register Without Objection 

Any duplicate Claim or Interest, any Claim (Filed or scheduled) or Interest that has been paid or 

satisfied, or any Claim that has been amended or superseded, may be adjusted or expunged on the Claims 

Register by the Debtor or the Reorganized Debtor, as applicable, upon stipulation or any agreement in 
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writing, including email correspondence, between the parties in interest without a Claims objection having 

to be Filed and without any further notice to or action, order, or approval of the Bankruptcy Court. 

E. Disallowance of Claims 

Any Claims held by Entities from which property is recoverable under section 542, 543, 550, or 

553 of the Bankruptcy Code or that is a transferee of a transfer avoidable under section 522(f), 522(h), 544, 

545, 547, 548, 549, or 724(a) of the Bankruptcy Code, shall be deemed Disallowed (unless expressly stated 

otherwise herein) pursuant to section 502(d) of the Bankruptcy Code, and Holders of such Claims may not 

receive any distributions on account of such Claims until such time as such Causes of Action against that 

Entity have been settled or a Bankruptcy Court order with respect thereto has been entered and all sums 

due, if any, to the Debtor by that Entity have been turned over or paid to the Debtor or the Reorganized 

Debtor.   

All Proofs of Claim Filed on account of an Indemnification Obligation shall be deemed satisfied 

and expunged from the Claims Register as of the Effective Date to the extent such Indemnification 

Obligation is assumed (or honored or reaffirmed, as the case may be) pursuant to the Plan, without any 

further notice to or action, order, or approval of the Bankruptcy Court.   

Except as otherwise provided herein or otherwise agreed by the Debtor or the Reorganized 

Debtor, any and all Proofs of Claim Filed after the Claims Bar Date shall be deemed Disallowed and 

expunged as of the Effective Date without any further notice or action, order, or approval of the 

Bankruptcy Court, and Holders of such Claims may not receive any distributions on account of such 

Claims, unless the Bankruptcy Court shall have determined by a Final Order, on or before the 

Confirmation Hearing, that cause exists to extend the Claims Bar Date as to such Proof of Claim on 

the basis of excusable neglect. 

F. Amendments to Proofs of Claim 

On or after the Effective Date, except as provided in the Plan or the Confirmation Order, a Claim 

or Proof of Claim may not be Filed or amended without the prior authorization of the Bankruptcy Court or 

the Reorganized Debtor, and any such new or amended Claim or Proof of Claim Filed after the Effective 

Date shall be deemed Disallowed in full and expunged without any further action or notice to the 

Bankruptcy Court; provided, that, the filing of an unauthorized amendment shall not affect the underlying 

Claim or Proof of Claim.  Nothing in this paragraph shall remove any claimant’s ability to seek leave from 

the Bankruptcy Court to amend a Claim or Proof of Claim. 

G. Reimbursement or Contribution 

If the Bankruptcy Court disallows a Claim for reimbursement or contribution of an Entity pursuant 

to section 502(e)(1)(B) of the Bankruptcy Code, then to the extent such Claim is contingent as of the time 

of allowance or disallowance, such Claim shall be forever Disallowed and expunged notwithstanding 

section 502(j) of the Bankruptcy Code, unless before the Confirmation Date: (i) such Claim has been 

adjudicated as non-contingent; or (ii) the relevant Holder of a Claim has Filed a non-contingent Proof of 

Claim on account of such Claim and a Final Order has been entered before the Confirmation Date 

determining such Claim is no longer contingent. 

H. No Distributions Pending Allowance 

Except as otherwise set forth herein, if an objection to a Claim or portion thereof is Filed no 

payment or distribution provided under the Plan shall be made on account of such Disputed Claims or 

portion thereof unless and until such Disputed Claim or portion thereof becomes an Allowed Claim. 
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I. Distributions After Allowance 

To the extent that a Disputed Claim ultimately becomes an Allowed Claim, distributions (if any) 

shall be made to the Holder of such Allowed Claim in accordance with the provisions of the Plan.  As soon 

as reasonably practicable after the date that the order or judgment of a court of competent jurisdiction 

allowing any Disputed Claim becomes a Final Order, the Reorganized Debtor, Distribution Agent, 

Settlement Trustee, or the Class 5 Trustee (as applicable) shall provide to the Holder of such Claim the 

distribution (if any) to which such Holder is entitled under the Plan as of the Effective Date. 

J. Single Satisfaction of Claims 

In no case shall the aggregate value of all property received or retained under the Plan on account 

of any Allowed Claim exceed one hundred (100) percent of the underlying Allowed Claim plus applicable 

interest, if any. 

ARTICLE VIII. 

SETTLEMENT, RELEASE, INJUNCTION, AND RELATED PROVISIONS 

A. Compromise and Settlement of Claims, Interests, and Controversies 

Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, and in consideration 

for the distributions and other benefits provided pursuant to the Plan, the Plan is and shall be deemed a 

good-faith compromise and settlement of all Claims, Interests, and controversies relating to the contractual, 

legal, and subordination rights that a Holder of a Claim or Interest may have with respect to any Allowed 

Claim or Interest, or any distribution to be made on account of such Allowed Claim or Interest, including, 

for the avoidance of doubt, with respect to the Released Claims. 

Specifically, in consideration for the classification, distributions, releases and other benefits 

provided under the Plan, upon the Effective Date, the provisions of the Plan will constitute a good faith 

compromise and settlement between the Debtor, the Plan Sponsor, the Debtor’s Affiliates, Released Parties 

and the Releasing Parties regarding, inter alia, the Released Claims held by (or that could be asserted by or 

on behalf of) the Debtor and/or the Releasing Parties and the treatment of the Plan Sponsor and the Debtor’s 

Affiliates under the Plan (including the releases and related provisions provided herein). 

As additional consideration for the release of the Released Claims, MBM will waive: (i) its 

approximately $980,000 (as of the date of this Plan) Administrative Claim, for postpetition personnel and 

site services provided by MBM at the request of the Debtor pursuant to the Construction Manager 

Agreement, which amounts continue to accrue; (ii) approximately $4 million of MBM’s Claim against the 

Debtor relating to the shared savings provision memorialized in section 5.2.1 of the Construction Manager 

Agreement; and (iii) its claims against the MBM subcontractors for their proportionate share of MBM’s 

attorney’s fees and expenses incurred by MBM in protecting the interests of MBM’s subcontractors and 

efforts to recover amounts owed to MBM’s subcontractors by the Debtor, as provided in the respective 

subcontract agreements. 

In accordance with and subject to the terms of the Plan Sponsor Agreement, and in exchange for 

the treatment of the Plan Sponsor and the Debtor’s Related Parties provided for in the Plan Sponsor 

Agreement and this Plan (including the releases provided for herein), on the Effective Date, the Plan 

Sponsor shall make a Cash payment to the Debtor in the form of the Settlement Amount and GUC 

Allocation and shall provide the Class 5 Trust with the Plan Sponsor Participation Interest Contribution. 

The entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval of the 

compromise or settlement of all such Claims, Interests, and controversies, as well as a finding by the 
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Bankruptcy Court that such compromise or settlement is in the best interests of the Debtor, its Estate, and 

Holders of Claims and Interests and is fair, equitable, reasonable, and within the range of reasonableness.  

The compromises, settlements, and releases described herein shall be deemed nonseverable from each other 

and from all other terms of the Plan.  In accordance with the provisions of the Plan (and subject to Article 

VII.B), section 1123 of the Bankruptcy Code, and Bankruptcy Rule 9019, without any further notice to or 

action, order, or approval of the Bankruptcy Court, after the Effective Date, the Reorganized Debtor may 

compromise and settle Claims against, and Interests in, the Debtor and its Estate and Causes of Action 

against other Entities. 

B. Discharge of Claims and Termination of Interests 

Pursuant to section 1141(d) of the Bankruptcy Code, and except as otherwise specifically provided 

in the Plan or in a contract, instrument, or other agreement or document executed pursuant to the Plan, the 

distributions, rights, and treatment that are provided in the Plan shall be in complete satisfaction, discharge, 

and release, effective as of the Effective Date, of Claims, Interests, and Causes of Action of any nature 

whatsoever, including any interest accrued on Claims or Interests from and after the Petition Date, whether 

known or unknown, against, liabilities of, Liens on, obligations of, rights against, and interests in, the 

Debtor or any of its assets or properties, regardless of whether any property shall have been distributed or 

retained pursuant to the Plan on account of such Claims and Interests, including demands, liabilities, and 

Causes of Action that arose before the Effective Date, any contingent or non-contingent liability on account 

of representations or warranties issued on or before the Effective Date, any Claims for withdrawal liability 

that relate to services performed by employees or agents of the Debtor before the Effective Date or that 

arise from a termination of employment, and all debts of the kind specified in sections 502(g), 502(h), or 

502(i) of the Bankruptcy Code, in each case whether or not (i) a Proof of Claim based upon such debt or 

right is Filed or deemed Filed pursuant to section 501 of the Bankruptcy Code; (ii) a Claim or Interest based 

upon such debt, right, or Interest is Allowed pursuant to section 502 of the Bankruptcy Code; or (iii) the 

Holder of such a Claim or Interest has voted to accept the Plan.  Any default or “event of default” by the 

Debtor or the Debtor’s Affiliates with respect to any Claim or Interest that existed immediately before or 

on account of the Filing of the Chapter 11 Case shall be deemed cured (and no longer continuing) as of the 

Effective Date with respect to a Claim that is Unimpaired by the Plan so long as such cure does not cause 

such Claim to be Impaired.  The Confirmation Order shall be a judicial determination of the discharge of 

all Claims and Interests subject to the Effective Date occurring. 

C. Releases by the Debtor 

Pursuant to section 1123(b) of the Bankruptcy Code, for good and valuable consideration, 

the adequacy of which is hereby acknowledged and confirmed, as of the Effective Date, the Debtor, 

its Estate, and the Reorganized Debtor, on behalf of themselves and their respective Related Parties, 

including any successor to the Debtor or any Estate representative appointed or selected pursuant to 

section 1123(b)(3) of the Bankruptcy Code, shall be deemed to have conclusively, absolutely, 

unconditionally, irrevocably, and forever released, waived and discharged the Released Parties from 

the Released Claims, which include, for the avoidance of doubt, any and all Claims, Interests, 

obligations, rights, suits, damages, Causes of Action, remedies, and liabilities whatsoever (including 

any derivative Claims asserted or that may be asserted on behalf of the Debtor or its Estate), whether 

known or unknown, foreseen or unforeseen, existing or hereinafter arising, in law, equity, or 

otherwise, based on or relating to, or in any manner arising from, in whole or in part, the Debtor, the 

Project, the Project Documents, the DIP Credit Agreement, the Final DIP Order, the formulation, 

preparation, dissemination, negotiation of the Plan, any Definitive Document, Disclosure Statement, 

the Plan Sponsor Transaction, any Restructuring Transaction, contract, instrument, release, or other 

agreement or document created or entered into in connection with the Plan, the Disclosure Statement, 

the Chapter 11 Case, the pursuit of Confirmation, the pursuit of Consummation, the administration 
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and implementation of the Plan, including the issuance or distribution of Securities pursuant to the 

Plan, or the distribution of property under the Plan, or any other related agreement, or upon any 

other act or omission, transaction, agreement, event, or other occurrence taking place on or before 

the Effective Date related or relating to the foregoing; provided, that, for the avoidance of doubt, the 

Debtor’s rights of review and audit set forth in the Construction Manager Agreement (and offset 

rights, recoupment rights, and all other rights related to the determination of the amount of the 

Allowed Contractor Claims)2 will be preserved notwithstanding anything to the contrary herein. 

D. Releases by the Releasing Parties  

As of the Effective Date, for good and valuable consideration, the adequacy of which is hereby 

confirmed, the Releasing Parties shall be deemed to have conclusively, absolutely, unconditionally, 

irrevocably, and forever released, waived and discharged each Released Party from any and all 

Released Claims, which includes, for the avoidance of doubt, any and all obligations, rights, suits, 

damages, Causes of Action, remedies, and liabilities whatsoever, including any derivative Claims 

asserted or that may be asserted on behalf of the Debtor or its Estate, that such Entity would have 

been legally entitled to assert in its own right (whether individually or collectively) or on behalf of the 

Holder of any Claim or Interest, whether known or unknown, foreseen or unforeseen, existing or 

hereinafter arising, in law, equity, or otherwise, based on or relating to, or in any manner arising 

from or relating to, in whole or in part, the Debtor, the filing and conduct of the Chapter 11 Case, 

the Project, the Project Documents, the DIP Credit Agreement, the Final DIP Order, the formulation, 

preparation, dissemination, negotiation of the Plan, the Disclosure Statement, the Plan Sponsor 

Transaction, any Restructuring Transaction, contract, instrument, release, or other agreement or 

document created or entered into in connection with the Plan, any Definitive Document, the 

Disclosure Statement, the Chapter 11 Case, the pursuit of Confirmation, the pursuit of 

Consummation, the administration and implementation of the Plan, including the issuance or 

distribution of Securities pursuant to the Plan, or the distribution of property under the Plan, or any 

other related agreement, or upon any other act or omission, transaction, agreement, event, or other 

occurrence taking place on or before the Effective Date related or relating to the foregoing.   

E. Class 5 Mutual Release 

If, and only if, a Holder of Class 5 Claims agrees to the following release in a writing delivered 

to the Debtor and Plan Sponsor no later than the commencement of the Confirmation Hearing or 

such later time as the Debtor and Plan Sponsor may agree:  as of the Effective Date, for good and 

valuable consideration, the adequacy of which is hereby confirmed, the Debtor and its Related 

Parties, on the one hand, and such Holder of Class 5 Claims and its Related Parties, on the other 

hand, shall be deemed to have mutually, conclusively, absolutely, unconditionally, irrevocably, and 

forever released, waived and discharged any and all claims, obligations, rights, suits, damages, causes 

of action, remedies, and liabilities whatsoever either (i) against one another, or (ii) against any other 

party that could seek indemnification or contribution from the Holder or the Holder’s Related 

Parties or from the Debtor or the Debtor’s Related Parties, whether known or unknown, foreseen or 

unforeseen, existing or hereinafter arising, in law, equity, or otherwise, including any derivative 

claims and avoidance actions, whether known or unknown, foreseen or unforeseen, existing or 

hereinafter arising, in law, equity, or otherwise, that the Holder, the Debtor, and their respective 

Related Parties would have been legally entitled to assert in their own right (whether individually or 

collectively), or on behalf of the holder of any claim or interest (whether individually or collectively) 

or other entity, based in whole or in part upon any act or omission, settlement, or other occurrence 

                                                           
2  For the avoidance of doubt, no offset, recoupment, or other rights with respect to a Contractor Claim shall result in the disgorgement from the 

Holder of the Claim of any amounts paid to such Holder prior to the Petition Date. 
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or circumstances existing or taking place at any time on or prior to the Effective Date arising from 

or related in any way in whole or in part to the Debtor, the Chapter 11 Case, the Parties, the Project, 

the Project Documents, the DIP Credit Agreement, the Final DIP Order, any claim or interest that 

is affected by or treated in the Plan, or the negotiation, formulation, or preparation of the Plan, 

Disclosure Statement, or any related agreements, instruments, or other documents.  

 

F. Limitations on Releases 

Notwithstanding anything to the contrary in the foregoing, the releases set forth in this Article 

VIII shall not be construed as releasing any post-Effective Date obligations of or under (A) any party 

or Entity under the Plan, (B) the Plan Sponsor Transaction or any Restructuring Transaction, (C) 

any Executory Contract or Unexpired Lease to the extent such Executory Contract or Unexpired 

Lease has been assumed by the Debtor pursuant to Final Order, (D) any Claims that are Reinstated 

pursuant to the terms of the Plan, or (E) any document, instrument, or agreement (including those 

set forth in the Plan Supplement) executed to implement the Plan, or (F) releasing any rights to 

distributions required to be paid or delivered pursuant to the Plan or the Confirmation Order. 
 

G. Exculpation 

Except as otherwise specifically provided in the Plan, no Exculpated Party shall have or incur 

liability for, and each Exculpated Party is hereby exculpated from, any Cause of Action for any claim 

related to any act or omission from the Petition Date to the Effective Date in connection with, relating 

to, or arising out of, the Project, the Project Documents, the Chapter 11 Case, in whole or in part, the 

Debtor, the formulation, preparation, dissemination, negotiation, of the Plan, the Disclosure 

Statement, any Definitive Document, the Plan Sponsor Transaction or any Restructuring 

Transaction, contract, instrument, release, or other agreement or document created or entered into 

in connection with the Plan, the Disclosure Statement, the filing of the Chapter 11 Case, the DIP 

Credit Agreement, the Final DIP Order, the pursuit of Confirmation, the pursuit of Consummation, 

the administration and implementation of the Plan, including the issuance or distribution of 

Securities pursuant to the Plan, or the distribution of property under the Plan, or any other related 

agreement, except for Claims or Causes of Action arising from an act or omission that is judicially 

determined in a Final Order to have constituted actual fraud, willful misconduct, or gross negligence, 

but in all respects, such Exculpated Parties shall be entitled to the fullest extent permitted by law to 

reasonably rely upon the advice of counsel with respect to their duties and responsibilities.  The 

Exculpated Parties have, and upon Consummation of the Plan, shall be deemed to have, participated 

in good faith and in compliance with the applicable laws with regard to the solicitation of, and 

distribution of, consideration pursuant to the Plan and, therefore, are not, and on account of such 

distributions shall not be, liable at any time for the violation of any applicable law, rule, or regulation 

governing the solicitation of acceptances or rejections of the Plan or such distributions made 

pursuant to the Plan. 

H. Bar Order 

The Confirmation Order shall permanently enjoin the commencement or prosecution by any Entity, 

including, without limitation, all Releasing Parties, whether directly, derivatively or otherwise, of any 

claims or Causes of Action released pursuant to this Plan, including but not limited to the Released Claims 

and the claims and Causes of Action released in Article VIII.C and Article VIII.D herein.  For the avoidance 

of doubt and subject to the following sentence, this injunction shall permanently bar, enjoin, and restrain 

(i) all persons and entities from commencing or prosecuting any litigation or asserting any claims against 

the Released Parties based on any Released Claims; (ii) to the maximum extent possible under applicable 

law, each Releasing Party from commencing, prosecuting, or asserting against any of the Released Parties 
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any claims, actions or proceedings for contribution or indemnity, or otherwise, including any claims, actions 

or proceedings for contribution or indemnity or otherwise arising out of or in connection with any Released 

Claims. 

 

I. Permanent Injunction 

EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THE PLAN OR FOR 

DISTRIBUTIONS REQUIRED TO BE PAID OR DELIVERED PURSUANT TO THE PLAN OR 

THE CONFIRMATION ORDER, ALL ENTITIES THAT HAVE HELD, HOLD, OR MAY HOLD 

ANY CLAIMS OR INTERESTS THAT EITHER (1) HAVE BEEN RELEASED PURSUANT TO 

ARTICLE VIII.C OR ARTICLE VIII.D OR ARTICLE VIII.E, (2) SHALL BE DISCHARGED 

PURSUANT TO ARTICLE VIII.B OF THE PLAN, OR (3) ARE SUBJECT TO EXCULPATION 

PURSUANT TO ARTICLE VIII.F, ARE PERMANENTLY ENJOINED, FROM AND AFTER THE 

EFFECTIVE DATE, FROM TAKING ANY OF THE FOLLOWING ACTIONS AGAINST, AS 

APPLICABLE, THE RELEASED PARTIES (TO THE EXTENT OF THE RELEASES PROVIDED 

PURSUANT TO ARTICLE VIII.C OR ARTICLE VIII.D WITH RESPECT TO THE RELEASED 

PARTIES), THE DEBTOR, THE REORGANIZED DEBTOR, OR THE EXCULPATED PARTIES 

(TO THE EXTENT OF THE EXCULPATION PROVIDED PURSUANT TO ARTICLE VIII.F 

WITH RESPECT TO THE EXCULPATED PARTIES): (I) COMMENCING OR CONTINUING 

IN ANY MANNER ANY ACTION OR OTHER PROCEEDING OF ANY KIND ON ACCOUNT 

OF OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH CLAIMS OR 

INTERESTS; (II) ENFORCING, ATTACHING, COLLECTING, OR RECOVERING BY ANY 

MANNER OR MEANS ANY JUDGMENT, AWARD, DECREE, OR ORDER AGAINST SUCH 

ENTITY ON ACCOUNT OF OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH 

CLAIMS OR INTERESTS; (III) CREATING, PERFECTING, OR ENFORCING ANY LIEN OR 

ENCUMBRANCE OF ANY KIND AGAINST SUCH ENTITIES OR THE PROPERTY OF THE 

ESTATE OF SUCH ENTITY ON ACCOUNT OF OR IN CONNECTION WITH OR WITH 

RESPECT TO ANY SUCH CLAIMS OR INTERESTS; (IV) ASSERTING ANY RIGHT OF 

SETOFF, SUBROGATION, OR RECOUPMENT OF ANY KIND AGAINST ANY OBLIGATION 

DUE FROM SUCH ENTITIES OR AGAINST THE PROPERTY OF SUCH ENTITIES ON 

ACCOUNT OF OR IN CONNECTION WITH OR WITH RESPECT TO ANY SUCH CLAIMS OR 

INTERESTS UNLESS SUCH ENTITY HAS TIMELY ASSERTED SUCH SETOFF RIGHT IN A 

DOCUMENT FILED WITH THE BANKRUPTCY COURT IN ACCORDANCE WITH THE 

TERMS OF THIS PLAN EXPLICITLY PRESERVING SUCH SETOFF, AND 

NOTWITHSTANDING AN INDICATION OF A CLAIM OR INTEREST OR OTHERWISE THAT 

SUCH ENTITY ASSERTS, HAS, OR INTENDS TO PRESERVE ANY RIGHT OF SETOFF 

PURSUANT TO APPLICABLE LAW OR OTHERWISE; AND (V) TAKING ANY OTHER 

ACTION OF ANY KIND ON ACCOUNT OF OR IN CONNECTION WITH OR WITH RESPECT 

TO ANY SUCH CLAIMS OR INTERESTS RELEASED OR SETTLED PURSUANT TO THE 

PLAN. 

J. Channeling Injunction Related to the Settlement Amount and Settlement Trust 

Notwithstanding anything to the contrary herein, to preserve and promote the settlements 

contemplated by and provided for in the Plan, including the provision of the Settlement Amount, the 

GUC Allocation, the resolution of the Project Site and the Chapter 11 Case contemplated by the Plan, 

and the releases contemplated in this Article VIII, and to supplement, where necessary, the injunctive 

effect of the Discharge as provided in sections 1141 and 524 of the Bankruptcy Code and as described 

in this Article VIII, pursuant to the exercise of the equitable jurisdiction and power of the Bankruptcy 

Court under section 105(a) of the Bankruptcy Code: the sole recourse of any holder of a Contractor 

Claim (including any entity asserting such Claim solely by or through MBM) and any holder of a 
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General Unsecured Claim, in each case against the Debtor or any Released Party on account of such 

Claim, shall be to and against the Settlement Trust pursuant to the Settlement Trust Agreement, and 

such holder shall have no right whatsoever at any time to assert such Claim against the Debtor, the 

Reorganized Debtor or any Released Party or any property or interest in property of the Debtor, the 

Reorganized Debtor or any Released Party.  

 

Accordingly, on and after the Effective Date, all Contractors (including any entity asserting 

a Contractor Claim solely by or through MBM) and any Persons that have held or asserted, currently 

hold or assert, or that may in the future hold or assert, any Contractor Claim or General Unsecured 

Claim, shall be permanently and forever stayed, restrained, and enjoined from taking any action for 

the purpose of directly, indirectly, or derivatively collecting, recovering, or receiving payment, 

satisfaction, or recovery from the Debtor, the Reorganized Debtor or any Released Party with respect 

to any such Contractor Claim, General Unsecured Claim, or Cause of Action related to the Debtor 

or the Project, including:  

 

a. commencing, conducting, or continuing, in any manner, whether directly, indirectly, 

or derivatively, any suit, action, or other proceeding of any kind (including a judicial, 

arbitration, administrative, or other proceeding) in any forum in any jurisdiction 

around the world against or affecting the Debtor, the Reorganized Debtor or any 

Released Party, or any property or interest in property of the Debtor, the Reorganized 

Debtor or any Released Party; 

b. enforcing, levying, attaching (including any prejudgment attachment), collecting or 

otherwise recovering, by any manner or means, either directly or indirectly, any 

judgment, award, decree, or order against or affecting the Debtor, the Reorganized 

Debtor or any Released Party;  

c. creating, perfecting, or otherwise enforcing in any manner, whether directly or 

indirectly, any Encumbrance of any kind against the Debtor, the Reorganized Debtor 

or any Released Party; 

d. asserting, implementing or effectuating any setoff, right of reimbursement, 

subrogation, indemnity, contribution, reimbursement, or recoupment of any kind, in 

any manner, directly or indirectly, against any obligation due to the Debtor, the 

Reorganized Debtor or any Released Party; or,  

e. taking any act in any manner, and in any place whatsoever, that does not conform to, 

or comply with, the provisions of the Plan or the Settlement Trust Agreement or with 

regard to any matter that is within the scope of the matters designated by the Plan to 

be subject to resolution by the Settlement Trust, except in conformity and compliance 

with the Settlement Trust Agreement.  

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 80 of 90



 

 

 49  
 

K. South Carolina Department of Transportation Guarantee Claims 

Notwithstanding anything in the Plan, including, but not limited to, this Article VIII, the Plan shall 

not release any obligations owed by Panthers Football, LLC to the South Carolina Department of 

Transportation related to the Debtor’s obligations to the South Carolina Department of Transportation.  

L. Subordination Rights 

The classification and manner of satisfying all Claims and Interests under the Plan take into 

consideration all subordination rights, whether arising under general principles of equitable subordination, 

contract, section 510(c) of the Bankruptcy Code, or otherwise, that a Holder of a Claim or Interest may 

have against other Claim or Interest Holders with respect to any distribution made pursuant to the Plan.   

M. Release of Liens 

Except with respect to the Liens securing claims that are Reinstated or as otherwise provided herein 

or in any contract, instrument, release, or other agreement or document created pursuant to the Plan, on the 

Effective Date, all mortgages, deeds of trust, Liens, pledges, or other security interests against any property 

of the Estate shall be fully released and discharged, and the Holders of such mortgages, deeds of trust, 

Liens, pledges, or other security interests shall execute such documents as may be reasonably requested by 

the Debtor or the Reorganized Debtor, as applicable, to reflect or effectuate such releases, and all of the 

right, title, and interest of any Holder of such mortgages, deeds of trust, Liens, pledges, or other security 

interests shall revert to the Reorganized Debtor and its successors and assigns.  

N. Waiver of Limitations on Releases of Unknown Claims  

The Debtor and the Releasing Parties agree and acknowledge that the releases contained in Article 

VIII.C and Article VIII.D shall extend to Released Claims that the parties do not know or expect to exist at 

the time of the release, which, if known, might have affected the decision to enter into the release and which 

the Parties shall be deemed to waive, and shall waive and relinquish to the fullest extent permitted by law, 

any and all provisions, rights, and benefits conferred by any law of the United States or any state or territory 

thereof, or principle of common law, which governs or limits a person's release of unknown claims; further, 

with respect to any and all of the Released Claims, including any and all unknown claims that the Parties 

shall be deemed to waive, and shall waive and relinquish, to the fullest extent permitted by law, the 

provisions, rights, and benefits of Section 1542 of the California Civil Code, which provides as follows: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR 

HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH 

IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED 

HIS OR HER SETTLEMENT WITH THE DEBTOR. 

The Debtor and Releasing Parties also shall be deemed to waive any and all provisions, rights, and 

benefits conferred by any law of any state or territory of the United States, or principle of common law, 

which is similar, comparable, or equivalent to California Civil Code § 1542.  The Debtor and Releasing 

Parties also acknowledge that they may discover facts in addition to or different from those that they now 

know or believe to be true with respect to the subject matter of this release, but that it is the intention of the 

parties to fully, finally, and forever settle and release with prejudice any and all Released Claims, including 

any and all unknown claims, without regard to the subsequent discovery or existence of additional or 

different facts.  The parties expressly agree that any fraudulent inducement or similar claims that could be 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 81 of 90



 

 

 50  
 

premised on unknown facts or facts that are subsequently discovered are included within the definition of 

unknown claims. 

 

ARTICLE IX. 

CONDITIONS PRECEDENT TO CONSUMMATION OF THE PLAN 

A. Conditions Precedent to the Effective Date 

It shall be a condition to Consummation of the Plan that the following conditions shall have been 

satisfied or occur in conjunction with the occurrence of the Effective Date (or shall be waived pursuant to 

Article IX.B): 

1. the Bankruptcy Court shall have entered the Disclosure Statement Order 

and approved the solicitation procedures, and other materials related to the 

Plan;  

2. the Bankruptcy Court shall have entered the Confirmation Order, in form 

and substance materially consistent with the Plan and otherwise 

reasonably acceptable to the Debtor and Plan Sponsor and such order shall 

not have been stayed pending appeal;  

3. the Bankruptcy Court shall have entered the City 9019 Settlement Order 

in form and substance acceptable to the Debtor, the Plan Sponsor, and the 

City, such order shall not have been stayed pending appeal, and the plan 

support agreement approved under the City 9019 Settlement Order shall 

remain in full force and effect and shall not have been terminated; 

4. each of the Definitive Documents and any exhibits, schedules, 

amendments, or modifications thereto, shall have been executed;  

5. the Plan Sponsor Agreement shall be in full force and effect and shall not 

have been terminated;  

6. the Settlement Amount and the GUC Allocation have been funded as 

stipulated in the Description of Transaction Steps; and, 

7. the Professional Fee Escrow Amount shall have been placed into the 

Professional Fee Escrow Account. 

B. Waiver of Conditions 

The conditions to the Effective Date of the Plan set forth in this Article IX may be waived only (a) 

if waived in writing by the Debtor and the Plan Sponsor and, (b) solely with respect to condition Article 

IX.A.3, by the Debtor, the Plan Sponsor, and City, in each case without any further order of the Bankruptcy 

Court or any formal action required other than proceedings to confirm or consummate the Plan, subject to 

the terms of the Bankruptcy Code and the Bankruptcy Rules.   

C. Substantial Consummation 

Substantial Consummation of the Plan, as defined by section 1101(2) of the Bankruptcy Code, shall 

be deemed to occur on the Effective Date. 
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D. Effect of Non-Occurrence of Conditions to the Effective Date 

If the Effective Date does not occur and circumstances make clear that the Effective Date will not 

occur, the Plan shall be null and void in all respects and nothing contained in the Plan or the Disclosure 

Statement shall (i) constitute a waiver or release of any Claims by or Claims against or Interests in the 

Debtor; (ii) prejudice in any manner the rights of the Debtor, any Holders of a Claim or Interest or any other 

Entity; or (iii) constitute an admission, acknowledgment, offer, or undertaking by the Debtor, any Holders, 

or any other Entity in any respect. 

ARTICLE X. 

MODIFICATION, REVOCATION, OR WITHDRAWAL OF THE PLAN 

A. Modification and Amendments 

Subject to the terms of the Plan Sponsor Agreement and the consent rights described herein, the 

Debtor reserves the right to modify the Plan and seek Confirmation consistent with the Bankruptcy Code 

and the Bankruptcy Rules and, as appropriate, not resolicit votes on such modified Plan.  Subject to the 

terms of the Plan Sponsor Agreement and subject to certain restrictions and requirements set forth in section 

1127 of the Bankruptcy Code, Bankruptcy Rule 3019, and those restrictions on modifications set forth in 

the Plan, the Debtor expressly reserves its rights to alter, amend, or modify materially the Plan one or more 

times after Confirmation and, to the extent necessary, may initiate proceedings in the Bankruptcy Court to 

so alter, amend, or modify the Plan, or remedy any defect or omission, or reconcile any inconsistencies in 

the Plan, the Disclosure Statement, or the Confirmation Order, in such matters as may be necessary to carry 

out the purposes and intent of the Plan.   

B. Effect of Confirmation on Modifications 

Entry of the Confirmation Order shall mean that all modifications or amendments to the Plan 

occurring after the solicitation thereof are approved pursuant to section 1127(a) of the Bankruptcy Code 

and do not require additional disclosure or resolicitation under Bankruptcy Rule 3019. 

C. Effect of Confirmation 

Upon entry of the Confirmation Order, the Bankruptcy Court shall be deemed to have made and 

issued on the Confirmation Date the findings of fact and conclusions of law as though made after due 

deliberation and upon the record at the Confirmation Hearing.  Upon entry of the Confirmation Order, any 

and all findings of fact in the Plan shall constitute findings of fact even if they are stated as conclusions of 

law, and any and all conclusions of law in the Plan shall constitute conclusions of law even if stated as 

findings of fact.   

D. Revocation or Withdrawal of the Plan 

The Debtor reserves the right to revoke or withdraw the Plan prior to the Confirmation Date.  If the 

Debtor revokes or withdraws the Plan, in accordance with the preceding sentence, or if Confirmation and 

Consummation do not occur, then (i) the Plan shall be null and void in all respects; (ii) any settlement or 

compromise embodied in the Plan (including the fixing or limiting to an amount certain of any Claim or 

Interest or Class of Claims or Interests), assumption or rejection of Executory Contracts or Unexpired 

Leases effected by the Plan, and any document or agreement executed pursuant to the Plan, shall be deemed 

null and void; and (iii) nothing contained in the Plan shall (a) constitute a waiver or release of any Claims 

or Interests, (b) prejudice in any manner the rights of the Debtor or any other Entity, including the Holders 

of Claims or the non-Debtor subsidiaries, or (c) constitute an admission, acknowledgement, offer, or 

undertaking of any sort by the Debtor or any other Entity, including the non-Debtor subsidiaries. 
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ARTICLE XI. 

RETENTION OF JURISDICTION 

Notwithstanding the entry of the Confirmation Order and the occurrence of the Effective Date, on 

and after the Effective Date, the Bankruptcy Court shall (other than, in the case of disputes related to 

Reinstated Claims based on events, conduct, or Claims arising after the Effective Date, to the extent 

necessary to render such Claims Unimpaired) retain jurisdiction over the Chapter 11 Case and all matters 

arising out of, or related to, the Chapter 11 Case and the Plan, including jurisdiction to: 

1. Allow, Disallow, determine, liquidate, classify, estimate, or establish the 

priority, Secured or Unsecured status, or amount of any Claim or Interest, 

including the resolution of any request for payment of any Administrative 

Claim and the resolution of any and all objections to the Secured or 

unsecured status, priority, amount, or Allowance of Claims or Interests; 

provided, that, for the avoidance of doubt, the Bankruptcy Court’s 

retention of jurisdiction with respect to such matters shall not preclude the 

Debtor or the Reorganized Debtor, as applicable, from seeking relief from 

any other court, tribunal, or other legal forum of competent jurisdiction 

with respect to such matters; 

2. decide and resolve all matters related to the granting and denying, in whole 

or in part, any applications for allowance of compensation or 

reimbursement of expenses to Professionals authorized pursuant to the 

Bankruptcy Code or the Plan; 

3. resolve any matters related to (i) the assumption, assumption and 

assignment or rejection of any Executory Contract or Unexpired Lease to 

which the Debtor is a party or with respect to which the Debtor may be 

liable in any manner and to hear, determine, and, if necessary, liquidate, 

any Claims arising therefrom, including Claims related to the rejection of 

an Executory Contract or Unexpired Lease, Cure Claims, or any other 

matter related to such Executory Contract or Unexpired Lease; (ii) the 

Reorganized Debtor amending, modifying, or supplementing, after the 

Confirmation Date, the schedule of Executory Contracts and Unexpired 

Leases to be assumed or rejected pursuant to Article V; and (iii) any 

dispute regarding whether a contract or lease is or was executory or 

unexpired; 

4. adjudicate controversies, if any, with respect to distributions to Holders of 

Allowed Claims; 

5. adjudicate, decide, or resolve the claims asserted in GT Real Estate 

Holdings, LLC, v. York County, South Carolina, No. 22-50391 (KBO) 

(Bankr. D. Del.), York County v. Appaloosa Management, LP, DT Sports 

Holding, LLC, Tepper Sports Holding, Inc., and the City of Rock Hill, No. 

22-50422 (KBO) (Bankr. D. Del.), as well as any motions, adversary 

proceedings, contested, or litigated matters, and any other matters, and 

grant or deny any applications involving the Debtor that may be pending 

on the Effective Date; 
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6. adjudicate, decide, or resolve any and all matters related to Causes of 

Action; 

7. adjudicate, decide, or resolve any and all matters related to section 1141 

of the Bankruptcy Code; 

8. enter and implement such orders as may be necessary or appropriate to 

execute, implement, or consummate the provisions of the Plan, and all 

contracts, instruments, releases, indentures, and other agreements or 

documents created in connection with the Plan or the Disclosure 

Statement; 

9. enforce any order for the sale of property pursuant to sections 363, 1123, 

or 1146(a) of the Bankruptcy Code; 

10. resolve any cases, controversies, suits, disputes, or Causes of Action that 

may arise in connection with the Consummation, interpretation, or 

enforcement of the Plan or any Entity’s obligations incurred in connection 

with the Plan; 

11. issue injunctions, enter and implement other orders, or take such other 

actions as may be necessary or appropriate to restrain interference by any 

Entity with Consummation or enforcement of the Plan; 

12. resolve any cases, controversies, suits, disputes, or Causes of Action with 

respect to the settlements, compromises, discharges, releases, injunctions, 

exculpations, and other provisions contained in Article VIII and enter such 

orders as may be necessary or appropriate to implement such releases, 

injunctions, and other provisions; 

13. resolve any cases, controversies, suits, disputes, or Causes of Action with 

respect to the repayment or return of distributions and the recovery of 

additional amounts owed by the Holder of a Claim or Interest for amounts 

not timely repaid pursuant to Article VI.L; 

14. enter and implement such orders as are necessary or appropriate if the 

Confirmation Order is for any reason modified, stayed, reversed, revoked, 

or vacated; 

15. determine any other matters that may arise in connection with or relate to 

the Plan, the Disclosure Statement, the Confirmation Order, or the Plan 

Supplement; 

16. adjudicate any and all disputes arising from or relating to distributions 

under the Plan or any transactions contemplated therein; 

17. consider any modifications of the Plan, to cure any defect or omission, or 

to reconcile any inconsistency in any Bankruptcy Court order, including 

the Confirmation Order; 
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18. determine requests for the payment of Claims entitled to priority pursuant 

to section 507 of the Bankruptcy Code; 

19. hear and determine matters concerning state, local, and federal taxes in 

accordance with sections 346, 505, and 1146 of the Bankruptcy Code 

(including the expedited determination of taxes under section 505(b) of 

the Bankruptcy Code); 

20. hear and determine matters concerning exemptions from state and federal 

registration requirements in accordance with section 1145 of the 

Bankruptcy Code; 

21. hear and determine all disputes involving the existence, nature, or scope 

of the release or exculpation provisions set forth in the Plan, including any 

dispute relating to any liability arising out of the termination of 

employment or the termination of any employee or retiree benefit 

program, regardless of whether such termination occurred prior to or after 

the Effective Date; 

22. enforce all orders previously entered by the Bankruptcy Court; 

23. hear any other matter not inconsistent with the Bankruptcy Code; 

24. enter an order concluding or closing the Chapter 11 Case;  

25. adjudicate any disputes or actions related to the Settlement Trust and the 

Class 5 Trust; and 

26. enforce the compromise, settlement, injunction, release, and exculpation 

provisions set forth in Article VIII.  

Notwithstanding the foregoing, the Bankruptcy Court shall not retain jurisdiction over disputes concerning 

documents contained in the Plan Supplement that have a jurisdictional, forum selection, or dispute 

resolution clause that requires actions to be brought in a court other than the Bankruptcy Court and any 

disputes concerning documents contained in the Plan Supplement or any Definitive Document that contain 

such clauses shall be governed in accordance with the provisions of such documents. 

ARTICLE XII. 

MISCELLANEOUS PROVISIONS 

A. Immediate Binding Effect 

Subject to Article IX.A and notwithstanding Bankruptcy Rules 3020(e), 6004(h), or 7062 or 

otherwise, on the Effective Date, upon the effectiveness of the Plan, the terms of the Plan, the Plan 

Supplement, and the Confirmation Order shall be immediately effective and enforceable and deemed 

binding upon the Reorganized Debtor, and any and all Holders of Claims or Interests (regardless of whether 

the Holders of such Claims or Interests are deemed to have accepted or rejected the Plan), all Entities that 

are parties to or are subject to the settlements, compromises, releases, and injunctions described in the Plan, 

each Entity acquiring property under the Plan or the Confirmation Order, and any and all non-Debtor parties 

to Executory Contracts and Unexpired Leases with the Debtor.  All Claims shall be as fixed, adjusted, or 

compromised, as applicable, pursuant to the Plan regardless of whether any Holder of a Claim or debt has 

voted on the Plan. 
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B. Additional Documents 

On or before the Effective Date, the Debtor may File with the Bankruptcy Court such agreements 

and other documents as may be necessary or appropriate to effectuate and further evidence the terms and 

conditions of the Plan. The Debtor and all Holders of Claims or Interests receiving distributions pursuant 

to the Plan and all other parties in interest shall, from time to time, prepare, execute, and deliver any 

agreements or documents and take any other actions as may be necessary or advisable to effectuate the 

provisions and intent of the Plan. 

C. Payment of Statutory Fees 

All fees due and payable pursuant to section 1930 of Title 28 of the U.S. Code, together with the 

statutory rate of interest set forth in section 3717 of Title 31 of the U.S. Code to the extent applicable 

(“Quarterly Fees”) prior to the Effective Date shall be paid by the Debtor on the Effective Date.  After the 

Effective Date, the Debtor and the Reorganized Debtor shall be jointly and severally liable to pay any and 

all Quarterly Fees when due and payable.  The Debtor shall file all monthly operating reports due prior to 

the Effective Date when they become due, using UST Form 11-MOR.  After the Effective Date, the 

Reorganized Debtor shall file with the Bankruptcy Court separate UST Form 11-PCR reports when they 

become due. The Debtor and the Reorganized Debtor shall remain obligated to pay Quarterly Fees to the 

Office of the U.S. Trustee until the earliest of the Debtor’s case being closed, dismissed, or converted to a 

case under Chapter 7 of the Bankruptcy Code.  The U.S. Trustee shall not be required to file any 

Administrative Claim in the case, and shall not be treated as providing any release under the Plan.  

D. Reservation of Rights 

Except as expressly set forth in the Plan, the Plan shall have no force or effect unless the Bankruptcy 

Court shall enter the Confirmation Order in accordance with Article IX.A hereof.  Neither the Plan, any 

statement or provision contained in the Plan, nor any action taken or not taken by the Debtor with respect 

to the Plan, the Disclosure Statement, the Confirmation Order, or the Plan Supplement shall be or shall be 

deemed to be an admission or waiver of any rights of the Debtor with respect to the Holders of Claims or 

Interests prior to the Effective Date. 

E. Successors and Assigns 

The rights, benefits, and obligations of any Entity named or referred to in the Plan or the 

Confirmation Order shall be binding on, and shall inure to the benefit of, any heir, executor, administrator, 

successor or assign, Affiliate, officer, director, manager, agent, representative, attorney, beneficiaries, or 

guardian, if any, of each Entity. 

F. Service of Documents 

Any pleading, notice, or other document required by the Plan to be served on or delivered to the 

Debtor or Reorganized Debtor shall be served on: 

Debtor GT Real Estate Holdings, LLC 

800 S. Mint St.   

Charlotte, NC 28202 

Attn: Jonathan Hickman, CRO 

JHickman@alvarezandmarsal.com 
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with copies to: 

Counsel to Debtor White & Case LLP 

Southeast Financial Center 

200 South Biscayne Boulevard, Suite 4900 

Miami, Florida 33131 

Attn: Thomas E Lauria; Varoon Sachdev 

 tlauria@whitecase.com 

varoon.sachdev@whitecase.com 

 

- and -  

 White & Case LLP 

1221 Avenue of the Americas 

New York, NY 10020 

(212) 819-8200 

Attn: J. Christopher Shore; Stephen Moeller-

Sally 

cshore@whitecase.com 

ssally@whitecase.com 

 

- and -  

 White & Case LLP 

111 South Wacker Drive 

Suite 5100 

Chicago, Illinois 60606 

(312) 881-5400 

Attn: William A. Guerrieri 

william.guerrieri@whitecase.com 

 

- and - 

 

Farnan LLP 

 919 N. Market St.  

 Wilmington, Delaware 19801 

 Attn: Joseph J. Farnan Jr.; Brian E. Farnan; 

Michael J. Farnan 

 farnan@farnanlaw.com 

 bfarnan@farnanlaw.com  

 mfarnan@farnanlaw.com  

 

G. Term of Injunctions or Stays 

Unless otherwise provided in the Plan or in the Confirmation Order, all injunctions or stays in effect 

in the Chapter 11 Case pursuant to sections 105 or 362 of the Bankruptcy Code or any order of the 

Bankruptcy Court, and extant on the Confirmation Date (excluding any injunctions or stays contained in 

the Plan or the Confirmation Order) shall remain in full force and effect until the Effective Date.  All 

injunctions or stays contained in the Plan or the Confirmation Order shall remain in full force and effect in 

accordance with their terms. 
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H. Entire Agreement 

The Plan, Plan Supplement, and Confirmation Order supersede all previous and contemporaneous 

negotiations, promises, covenants, agreements, understandings, and representations on such subjects, all of 

which have become merged and integrated into the Plan and Confirmation Order. 

I. Nonseverability of Plan Provisions 

If, prior to Confirmation, any term or provision of the Plan is held by the Bankruptcy Court to be 

invalid, void, or unenforceable, the Bankruptcy Court shall be prohibited from altering or interpreting such 

term or provision to make it valid or enforceable; provided, that, at the request of the Debtor, the Bankruptcy 

Court shall have the power to alter and interpret such term or provision to make it valid or enforceable, 

consistent with the original purpose of the term or provision held to be invalid, void or unenforceable, and 

such terms or provision shall then be applicable as altered or interpreted provided, that, any such alteration 

or interpretation shall be acceptable to the Debtor.  The Confirmation Order shall constitute a judicial 

determination and shall provide that each term and provision of the Plan, as it may have been altered or 

interpreted in accordance with the foregoing, is (i) valid and enforceable pursuant to its terms; (ii) integral 

to the Plan and may not be deleted or modified without consent from the Debtor; and (iii) nonseverable and 

mutually dependent. 

J. Expedited Tax Determination 

The Debtor may request an expedited determination of taxes under section 505(b) of the 

Bankruptcy Code for all returns Filed for or on behalf of the Debtor for all taxable periods through the 

Effective Date.  

 

 

[Remainder of page intentionally left blank.] 
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Respectfully submitted, as of November 11, 2022, 

GT Real Estate Holdings, LLC 

 

By: /s/ Jonathan Hickman                 

Name:  Jonathan Hickman  

Title: Chief Restructuring Officer  

 
 

 

Case 22-10505-KBO    Doc 686-1    Filed 11/11/22    Page 90 of 90



 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
GT Real Estate Holdings, LLC, ) Case No. 22-10505 (KBO) 

 )  
   Debtor.1 ) Hearing Date: December 14, 2022 at 

 ) 1:00 p.m., Eastern Time 

 )  

 ) Objection Deadline: December 2, 2022 

 ) at 5:00 p.m., Eastern Time 

   
NOTICE OF MOTION 

PLEASE TAKE NOTICE that the above-captioned debtor and debtor in possession (the 
“Debtor”) has filed the foregoing Debtor’s Motion for Entry of an Order Approving Settlement 
Agreement By and Among the Debtor, the Plan Sponsor, and the City of Rock Hill, South Carolina 
Pursuant to Bankruptcy Rule 9019 (the “Motion”).  

PLEASE TAKE FURTHER NOTICE that any objections or responses to the relief 
requested in the Motion must be filed on or before December 2, 2022 at 5:00 p.m. (ET) (the 
“Objection Deadline”) with the United States Bankruptcy Court for the District of Delaware, 824 
North Market Street, 3rd Floor, Wilmington, Delaware 19801. At the same time, copies of any 
responses or objections to the Motion must be served upon the undersigned counsel to the Debtor 
so as to be received on or before the Objection Deadline.  

PLEASE TAKE FURTHER NOTICE THAT A HEARING TO CONSIDER THE 
MOTION WILL BE HELD ON December 14, 2022 AT 1:00 P.M. (ET) BEFORE THE 
HONORABLE KAREN B. OWENS IN THE UNITED STATES BANKRUPTCY COURT FOR 
THE DISTRICT OF DELAWARE, 824 N. MARKET STREET, 6TH FLOOR COURTROOM 
NO. 3, WILMINGTON, DELAWARE, 19801.  

PLEASE TAKE FURTHER NOTICE THAT, IF NO OBJECTIONS OR 
RESPONSES TO THE MOTION ARE TIMELY FILED AND RECEIVED IN 
ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE RELIEF 
REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR A HEARING.

                                                      
1  The Debtor and the last four digits of its taxpayer identification number are: GT Real Estate Holdings, LLC (9589). The 

location of the Debtor’s principal office is 800 South Mint Street, Charlotte, NC 28202.   
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Dated:  November 11, 2022  Respectfully submitted, 
   

FARNAN LLP 
   
  /s/ Michael J. Farnan     

Joseph J. Farnan, Jr. (Bar No. 100245) 
Brian E. Farnan (Bar No. 4089) 
Michael J. Farnan (Bar No. 5165) 
919 North Market Street, 12th Floor 
Wilmington, Delaware 19801 
Telephone:  (302) 777-0300 
Email:  farnan@farnanlaw.com 
  bfarnan@farnanlaw.com 
  mfarnan@farnanlaw.com 

   
WHITE & CASE LLP 

  Thomas E Lauria (admitted pro hac vice) 
  Varoon Sachdev (admitted pro hac vice) 
  Southeast Financial Center 
  200 South Biscayne Boulevard, Suite 4900 
  Miami, FL 33131 
  Telephone: (305) 371-2700 
  Email:  tlauria@whitecase.com 
    varoon.sachdev@whitecase.com 
   
  J. Christopher Shore (admitted pro hac vice) 

Stephen Moeller-Sally (admitted pro hac vice) 
Colin West (admitted pro hac vice) 

  Mark Franke (admitted pro hac vice) 
  Brandon Batzel (admitted pro hac vice) 
  1221 Avenue of the Americas 
  New York, NY 10020 
  Telephone: (212) 446-4800 
  Email:  cshore@whitecase.com 

                          ssally@whitecase.com 
                          cwest@whitecase.com 

    mark.franke@whitecase.com 
    brandon.batzel@whitecase.com 
   
  William A. Guerrieri (admitted pro hac vice) 
  111 South Wacker Drive, Suite 5100 
  Chicago, IL 60606 
  Telephone: (312) 881-5400 
  Email:  william.guerrieri@whitecase.com 
   
   
  Counsel to the Debtor and 
  Debtor in Possession 
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